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CHAPTER 102
WORKER’'S COMPENSATION

102.01 Definitions. 102.40 Reports not evidence in actions.
102.03 Conditionsof liability. 102.42 Incidental compensation.
102.04 Definition of employer 102.425 Prescription and nonprescription drug treatment.
102.05 Election by employemwithdrawal. 102.43 Weekly compensation schedule.
102.06 Joint liability of employer and contractor 102.44 Maximum limitations.
102.07 Employee defined. 102.45 Benefits payable to minors; how paid.
102.075 Election by sole proprietppartner or member 102.46 Death benefit.
102.076 Election by corporate ti€er. 102.47 Death benefit, continued.
102.077 Election by school district or private school. 102.475 Deathbenefit; law enforcement and correctiondicef's, fire fighters, res
102.08 Administration for state employees. cue squad members, diving team members, national or state guard mem
102.11 Earnings, method of computation. bersand emagency management personnel.
102.12 Notice of injury exception, laches. 102.48 Death benefit, continued.
102.123 Statement of employee. 102.49 Additional death benefit for children, state fund.
102.125 Fraudulent claims reporting and investigation. 102.50 Burial expenses.
102.13 Examination; competent witnesses; exclusion of evidence; autopsy 102.51 Dependents.
102.14 Jurisdiction of department; advisory committee. 102.52 Permanent partial disability schedule.
102.15 Rules of procedure; transcripts. 102.53 Multiple injury variations.
102.16 Submission of disputes, contributions by employees. 102.54 Injury to dominant hand.
102.17 Procedurenotice ofhearing; witnesses, contempt; testimomedical 102.55 Application of schedules.
examination. 102.555 Occupational deafness; definitions.

102.175 Apportionmentof liability. 102.56 Disfigurement.
102.18 Findings, orders and awards. 102.565 Toxic or hazardous exposure; medical examinatongitions of liability
102.19 Alien dependents; payments through consulficet. 102.57 Violations of safety provisions, penalty
102.195 Employees confined in institutions; payment of benefits. 102.58 Decreased compensation.
102.20 Judgment on award. 102.59 Preexisting disabilityindemnity
102.21 Payment of awards by municipalities. 102.60 Minor illegally employed.
102.22 Penalty for delayed payments; interest. 102.61 Indemnity under rehabilitation law
102.23 Judicial review 102.62 Primary and secondary liability; unchangeable.
102.24 Remanding record. 102.63 Refunds by state.
102.25 Appeal from judgment on award. 102.64 Attorney general shall represent state and commission.
102.26 Fees and costs. 102.65 Work injury supplemental benefit fund.
102.27 Claims and awards protected; exceptions. 102.66 Payment of certain barred claims.
102.28 Preference of claims; workercompensation insurance. 102.75 Administrative expenses.
102.29 Third party liability. 102.80 Uninsured employers fund.
102.30 Other insurance notfafcted; liability of insured employer 102.81 Compensation for injured employee of uninsured employer
102.31 Worker's compensation insurance; policy regulations. 102.82 Uninsured employer payments.
102.315 Worker's compensation insurance; employee leasing companies. 102.83 Collection of uninsured employer payments.
102.32 Continuing liability; guarantee settlement, gross payment. 102.835 Levy for delinquent payments.
102.33 Department forms and records; public access. 102.84 Preference of required payments.
102.35 Penalties. 102.85 Uninsured employers; penalties.
102.37 Employers’ records. 102.87 Citation procedure.
102.38 Records and reports of payments. 102.88 Penalties; repeaters.
102.39 Rules and general orders; application of statutes. 102.89 Parties to a violation.

Cross—reference: See also ctDWD 80, Wis. adm. code. (d) “Municipality” includes a countycity, town, village,

N . schooldistrict, sewer district, drainage district and long—term care
102.01 Definitions. (1) This chapter may be referred to as;._, - ! : il ; .
the “Worker's Compensation Actand allowances, recoveries%l's‘mm":lnd other public or quasi—public corporations.

andliabilities under this chapteonstitute “Vérker’s Compensa  (dm) “Order” means any decision, rule, regulation, direction,

tion”. requirementor standard of the department, or any other deter
(2) In this chapter: minationarrived at or decision made by the department.

(a) “Commission” means the labor and industry reviewcom (e) “Primary compensation and death benefit” means-com
mission. pensatioror indemnity for disability or death benefit, other than
(ag) “Commissioner” means a member of the commission.increased, double or treble compensation or death benefit.

(am) “Compensation” means workeicompensation. (eg) “Religious sect” means a religious body of persons, or
(ap) “Department” means the department of workfateget ~ division of a religious body of persons, who unite in holding cer
opment. tain special doctrines or opinions concerning religion that distin

(bm) “General order” means such order as applies generadlyish those persons from others holding the same general
throughout the state to all persons, employments, places e¢ligiousbeliefs.
employmentor public buildings, or all persons, employments or (em) “Secretary” means the secretary of workforce develop
placesof employment or public buildings of a class under thgent.

jurisdiction of the department. All other orders of the department (f) “Temporary help agency” means an employer who places

shallbe considered special orders. . | i or | - | " |
(c) “Injury” means mental or physical hartm an employee Its employee with or leasats employees to another employer
who controls the employegwork activities and compensates the

causedby accident or disease, and also medasage to or . , .
destructiorof artificial members, dental appliances, tebtaring f!rst employer fprthe employee services, regardless of the dura
é%of the services.

aidsand eyeglasses, but, in the case of hearing aids or eyegla ) ] )
only if such damage or destruction resultexim accident which ~ (g) Except as provided in $02.555with respect to occupa
alsocaused personal injury entitling the employee to compensi@nal deafness, “time of injury”, “occurrence of injury”, or “date
tion therefor either for disability or treatment. of injury” means:
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102.01 WORKER’S COMPENSATION Updated 11-12Wis. Stats. 2

1. In the case of accidental injuye dateof the accident any place to respond to and return from that call, but excluding any
which caused the injury deviationsfor private or personal purposes; or any fire fighter or

2. In the case of disease, the date of disabilitjf tinat date municipalutility employee responding to a call for assistance out
occursafterthe cessation of all employment that contributed to tigdethe limits of his or her city or village, unless that respasise
disability, the last day of work for the last employer whosdn violation oflaw, is performing service growing out of and inci

employmentcaused disability dentalto employmen_t. _ _ _
(gm) “Wisconsin compensation rating bureau” means the 3. An employee is not performing service growing ousred
bureauprovided for in s626.06 incidental to his or her employment while going to or from
(h) “Uninsured employer” means an employer that igidte- employmentin a private or group or employer—sponsored car
tion of 5.102.28 (2) pool, van pool, commuter bus service, or other ride—sharing pro

N " . gramin which the employee participates voluntarily andgbie
g) lirgg%lgeg employers fund” means the fund establishegl o ,senf which is the mass transportation of employees to and
uncers. 20z @) ) from employment. An employee is not performing service grow
(jm) “Uninsured employer surchge” means the surclg® jng out of and incidental to employment while engaging in a pro

unders.102.85 (4) gram,event, or activity designed to improve the physical well-be
(k) “Workweek” means a calendar week, starting on Sundmg of the employee, whether or not the program, event, or activity
andending on Saturday is located on the employarpremisesif participation in the pro

;és{gg:léggs céégsg to 5&923;8 %9756%129%%1973 < %9723778t 139;%%%(1)9(2? gram,event, or activitys voluntary and the employee receives no
a. A a. a. a. 67 a. 27s. 0 K A .
1995a. 117, 417: 1997 a. 31999 a. 914; 2001 a. 372003 a. 1392007 a. 20 compensatiorfor participation.

In an occupational disease claim, thaminer may find the date of injury tobe 4. The premises of the employer include pinemises of any

giherthan %gc}agg&%%)wo’k- Royal-Globe Insurance CDIMAR, 82 Ws.2d  otherperson on whose premises the employee performs service.
) An intentionally inflicted injury unexpected and unforeseen by the injured party 5. To enhancéhe morale and ffiency of public employees

is an accident under sub. (2) (c). JensdBrployers Mutual Casualty Cb61 Ws.  In this state anattract qualified personnel to the public service,
2d 253 468 N.W2d 1(1991). it is thepolicy of the state that the benefits of this chapter shall

Cessatiorof employment under sub. (2) (g) 2. does not require that the employ, - :
no longer be employedhut requires that the employee no longer be employed in téﬁtendand be granted to employees in the service of the state or

employmenthat contributed to the disabilityf thaf is the case, the employer thatOf any municipality therein on the same basishensame manner
causedhe injury is responsible. North River Insurance \CManpower €mporary iti ith li i i
Caices213 Ws. 2 83568 N W20 15(CL App. 1967196-2000 under ?he sarlne conditions, and \/f\(lth like rlght of recovery asin the
LIRC's determination of “scope of employment” is given great weight deference@S€ Of employees ofpersons, firms or private corporations.
Whetheran agency determination is given great weight depends on whether it hAcccordingly, the same considerations, standards, and rules of

experiencdn interpreting a particular statutory scheme and not on whether it iqj i i ini
ruledon the specific facts. olvn of Russell Wlunteer Fire Department kIRC, 223 "@i&cision shall apply in all cases in determlnlng whether any

Wis. 2d 723589 N.W2d 445(Ct. App. 1998)98-0734 employeeunder this chapteat the time of the injurywas per
Sub.(2) (g) sets the date of injury of an occupational disease, and s. 102.42 (1) forming service growing out of and incidental the employes’

videsthat medical expenses incuriieefore an employee knows of the work-relate! ; ; At
injury are compensable. Read togetmeedical expensds occupational disease demployment. Forthe purposes of this subsection ndedénti

casesare not compensable until the date of injbigt once the date is established aliation shall be made among any of the classes of employers enu

expensesssociated with the disease, even if incurred before the date of anery meratedn s.102.040r of employees enumeratedsii02.07% and
ﬁ?$%%”f§‘§}%f£‘é%‘_’ f’ggg‘)’gﬂ‘gy}%“’ance Co. LIRC, 229 Ws. 2d 416600 14 statutesprdinances, or administrative regulations otherwise
Sub.(2) (g) 2. does not represent a comprehensive statement of a claboadén ~ applicableto any employees enumerated it@2.07shall be con
of proof nor does it abrogate the requirement of s. 102.03 (1) (e) that the claimant rtm;ﬂing.
provethat the injury arose out of employment. It mems#ys out a mechanism for .. . . . -
fixing the time, occurrencey date of an injury for purposes of identifying the proper (d) Where the injury is not intentionally self-inflicted.
employeragainst whom a claim may be made. WhitelRC, 2000 WI App 244 (e) Where the accident or disease causing irguises out of
239Wis. 2d 505620 N.W2d 442 00-0855
In the case of disease, the date of disability under sub. (2) (g) 2. was the date Wheremployees employment.
the employee could no longer work, not when he first underwent an employer-re (f) Every emp|0yee whose employment requires the emp|0yee

iredmedical examination. ixginia Surety Co., Inc..\LIRC, 2002 WI App 27 g h X
S e o e sy P21 o travel shall be deemed to performing service growing out of
A comp%ny in tt)he(bzti%iners]s ofhloaning emplolyeesd was notla “temp&r)]rary hheandlnCIdentaI to the employesémployment at all times while on
agency”under sub. when that company placed an employee with anotl i i iati i
employerwho paid the loaning compariyut without the loaning compaisyknowt @4 trip, eXCF:‘AF\)ttWhen engagledardewat'on f?r a Iprl_vate or Pefzoni’“ |
edgeassigned the employee to a thtdmpany The statute requires that the PUFPOS€. ACIS reasonably necessary tor living or inciaenta
fhmfloyies eralal\fleg bﬁ/ theengrJOfr_ary Telp ggetnaf] to th% employezr(\)f\ﬂov\\flvlllksupgmsmeretoshall not be regarded as such a deviatiny accident or
atwork. M. M. Schranz Roofing, Inc. First Choice Emporary pp ; fai ;
338Wis. 2d 420809 N.W2d 880 11-0345 diseasearising out of a hazard of such service shall be de¢med

ariseout of the employes’employment.

102.03 Conditions of liability . (1) Liability under this  (g) Members of the state legislature are covered by this chapter
chaptershall exist against an employer only whereftilewing Whenthey are engaged in performing their duties as state legisla

conditionsconcur: torsincluding:
(a) Where the employee sustains an injury 1. While performing servicegrowing out of and incidental
(b) Where, at the time of the injyrgoth the employer and t© their function as legislators; .

employeeare subject to the provisions of this chapter 2. While performing their dicial duties as members obm

(c) 1. Where, at the time of the injutile employee is perform mitteesor gther oﬁc?al bodies created by the Iegis_lature;
ing service growing out oénd incidental to his or her employ 3. While traveling to and from the state capital to perform
ment. their duties as legislators; and

2. Any employee going to and from his or her employment 4. While traveling to and from any place to perfcservices
in the ordinary and usual wayhile on the premises of thegrowing out of and incidental to their function as legislators,
employer,or while in the immediate vicinity of those premises ifegardles®f where the trip originated, and including acts reason
the injury results from an occurrence on the premises; aafly necessary for living but excluding adgviations for private
employeegoing between an employsrdesignated parkinigt  Or personal purposes except that acts reasonably necesdary for
andthe employess work premises while on a direct route and iflg are not deviations.
the ordinary and usual way; any volunteer fire fightérst (2) Wheresuch conditions exist the right to the recovery of
responderemegency medical technician, rescue squad membeompensatiorunder this chapter shall be the exclusive remedy
or diving team member while responding to a call for assistanegainstthe employerany other employee t¢iie same employer
from the time of the call for assistance to the time of hieesr andthe workers compensation insurance carrierhis section
returnfrom responding to that call, including traveling to and frordoesnot limit theright of an employee to bring action against any
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3 Updated 11-12Wis. Stats. WORKER’S COMPENSATION 102.03

coemployeefor an assault intendetb cause bodily harm, or employmenteven though the injury may not have caused disability in another person.

againsta coemployee for negligenperation of a motor vehicle Sémonepartment Store DILHR, 50 Ws. 2d 518184 N.W2d 871(1971).
A salesperson on a trip who deviatedhe extent of spending several hours in a

notowned or leased by the employer against a CoemF?'Oy_@ tavernbefore being killed on his ordinary route home may have been in the course
the same employer to the extent that there would be liability ofbsemployment, in which case his estate woulebtitled to compensation. Lager
governmentabnit to pay judgments against employees urder¥- DILHR, 50 Wis. 2d 651185 N.w2d 300(1971).

: e f A wife cannot assert a separate and independent cause of action against her hus
collective bagammg agreement or a local ordinance. band’semployer for loss of consortium dteinjuries sustained by the husband in

(3) Providing or failing to provide any safety inspection ornindustrial accident covered by this chaptBosencrans. Wisconsin Elephone

safetyadvisory service incident to a contract for wotkeyom ~ ©0; 54 Wis. 2d 124194 N.W2d 643(1972). . . .
L . . A commissionfinding that the deceased was performing services when killed
pensatiorinsurance or to a contract for safety inspections or saf@fiie walking on a Milwaukee streat 3 a.m. while intoxicated was sustained. -Phil

advisory services does not by itself subject an insuBer lipsv. DILHR, 56 Wis. 2d 569202 N.W2d 249(1972).

employer,an insurance service gamization, aunion, a union Membersof a partnership are employers of the employees of the partnership. An
! ! Lo employeecannot bring a 3rd—party action against a member of the employing part
memberor any agent or employee of murer employerlnSUF nership. Candler v Hardware Dealers Mutual Insurance G@.Ws. 2d 85 203

anceservice oganization or union to liability for damages for arn.w.2d 659(1973).
injury resulting from providing or failing to provide the inspection The “exclusive remedy” provision in sub. (2) does not prevent an action for per
or services sonalinjuries against a supervisory coemployee on the basis of negligence by com
. . mon law standards.Ilt makes no dference that the coemployee is brought in by
(4) The right to compensation and the amount of the -cormeansof a 3rd-party complaint. LampadaState Sand & Grav€lo.58 Wis. 2d 315
pensatiorshall in allcases be determined in accordance with tH&6N-W.2d 138(1973).

L : . A salesperson, employed on a part-salary and part—-commission basis, who trav
pI’OVISIonSOf law in efect as of the date of the Injury except as tQled each day from his home, servicing and soliciting orders wétipirescribed terri

employeesvhose rate of compensati@gnchanged as provided intory, using a delivery truck furnished by his employer whodeahe was not

requiredto report to, was performing services incidetdatmployment when he fell
$5.102.43 (7)or102.44 (1)or (5) or, before May 1, 2014, as pro on his icy driveway going to his delivery truck to leave for his first call. Black River

vided in s.102.43 (5) (c)and employees who are eligible tOpairy products, Inc, DILHR, 58 Wis. 2d 537207 N.W2d 65(1973).
receiveprivate rehabilitative counseling and rehabilitatisaen- Sincethe deceders’employment status for services rendered irstaie was sub
ing unders.102.61 (]_mhnd except as provided iM€2.555 (12) stantialand not transitoryand the relationship was not interrupted by cessation of
(b) work for the Wisconsin employetthe department erred when it predicatedésial
' of benefits on the employesrconflicting testimony that during the year in which the
(5) If an employee, while Working outside the territorial limitemployeemet his death higorking time in Wsconsin had been reduced to 10%.

i ini i Simontonv. DILHR, 62 Ws. 2d 1.2, 214 N.W2d 302(1974).
of this state, s@érs an Injury on account wfhich the employee’ Undersub. (1) (f), no purpose of the employer was served by an extended deviation

or in the event of the_ employ&'death’ his _Or her de_pendentsto test road conditions in bad weather to determine if visiting a boyfriend or going on
would have been entitleb the benefits provided by this chapter hunting trip the next day would be feasible, nor was it a reasonably necessary for

hadsuch injury occurred withithis state, such employee, or in thdving or incidental thereto. HunterPILHR, 64 Ws. 2d 97218 N.W2d 314(1974).

) : [ Underthe 4-element test for deciding whether a worker was a loaned or special
eventof the employes death resultlng _from such |njur§he employeethe 1st element, actual or impﬁed consent to work for the special emp?oyer
dependentsf the employee, shall be entitled to the benefits pr@aasnegated by the existence of a work order providing that the plaimtifid not
vided by this chapteiif at the time of such injury any of the follew beemployed by the special employer for a perio@®@tlays, and by the absence of
. L any other evidence indicating consent; hence, the plamé$ a business invitee and
ing applies: not anemployee at the time of the accident. Nelson. & J. Press Cori5 Wis.

(a) His or her employment jwrincipally localized in this state. 2d 770 223 N.W2”d 607(1(1974). . e oniv o _
. - . . - Nontraumaticallycaused mental injury is compensable only if it results from a situ
(b) He or she is working under a contract of hire made in th;{é;‘nof greater dimyt:ensions than tﬂajy—r%lo—day rgental stressés and tensions that all

statein employment not principally localized in any state. employeesmust experience. Swiss Colorigic. v DILHR, 72 Ws. 2d 46 240

(c) He or she is working under a contract made in this state\4i{-2d128(1976). i i )
provider of medical services to an employee did not have a cause of action under

employmentprincipally localized in another state whagerkers  theworker's compensation act against the employer when the employer denied liabil

compensatiotaw is not applicable to that perss@mployer ity and compromised an employgelaim. La Crosse Lutheran HospitaDider
d) H rshei rkin nder ntract of hire made in thb%lrg' 73 Wis. 2d 71241 N.w2d 875(1976).
( ) € or she Is working under a contract or hire made | ISrhe doctrines of required travel, dual purpose, personal comfort, and speeial mis

statefor employment outside the United States. sionare discussed. SauerweirDILHR, 82 Ws. 2d 294262 N.W2d 126(1978).
(e) He or she is a \sConsin lawenforcement dicer acting  T0ERere0n SomoT T0gne (i B APRY SRt working houre: & Jenial of
Undefan agreement authorized undet 85.46 benefitsfor an injury received while eating lunctf tife premises did not deny equal
History: 1971 c. 148307,324, 1975 c. 14%s.15,54;1977 c. 195272, 418 1979  protection. Marmolejo v DILHR, 92 Ws. 2d 674285 N.W2d 650(1979).
C. 278 1981 c. 921983 a.98, 1985 a. 831993 a. 49370, 490, 492 2005 a. 172 The presumption in favor of traveling employees does not modify the requirements
2007a. 1852009 a. 2062011 a. 183 _ for employer liability Goranson WDILHR, 94 Wis. 2d 537289 N.W2d 270(1980).
Committee Note, 1971The Wsconsin Suprem€ourt in the case of Halama v Tnatsub. (2) denies 3rd—party tort—feasors the right to a contribution action against
ILHR Department48 Ws. 2d 32§1970), suggested that consideration be given tg negligent employewho was substantially more at fault does not render the statute
extendingcoverage to an employee who is injured while going to or from work qQfhconstitutional. Mulder v Acme—Cleveland Cor@5 Wis. 2d 173290 N.W2d 276
adirect route between two portionstbe employes premises, i.e., parking lot and (1980).
work premises. [Bill 371-A] . ) Useof the parking lot is a prerequisite for coverage under sub. (1) (c) 1. [now (1)
Thedepartment correctly found on a claim for death benefits for an employee M5 1 “Injury on a direct path between the lot and the work premises ifgresuf
deredwhie she alone remained in afiat that had been vacated by all oteeploy ' JaegeBakirig Co. vKretschmanng6 Ws. 2d 500292 N.W2d 622(1980)
ees that the accident arose out of the deceasadployment since the isolated worl - - - . ; )
environment in which the deceased worked constituted a zone of special dﬂdgerN \?\;Jgd(%gs g?nztltutlgggll. Oliver.Vfravelers Insurance C003 Ws. 2d 644309
hencethe positional risk doctrine was applicable. Allighnufacturing, Inc. v iy 4(4 - APP. )- . '
DILHR, 46 Wis. 2d 563173 N.W2d 690(1370). iiUredon the Joh by pereons armployea or that perpoce di not subjempleyer -
Theholding inBrown v Ind. Comm9 Wis. 2d 555that causation legally didient s : . !
to support compensation does not requisb@wing of strain or exertion greater thanteoog)riggg'“ty for malpractice. Jenkins $abourin104 Ws. 2d 309311 N.Ww.2d
thatnormally required by the employsatork eforts, was not intended to preclude ( ). ) )
adoctor determining caUsation, from considering whether the employee was engﬁ&fpeatedvork—related back trauma was compensable as an occupational disease.
in usual work at the time of injuryjHowever the doctor should not automatically eon Snelby Mutual Insurance Ca. DILHR, 109 Wis. 2d 655327 N.W2d 178(Ct. App.
cludeeachtime an employee is injured while performing a task previously performé'@32)-
on a regular basis that the injury was caused by a preexisting condition rather thanjury due to horseplay was compensable. The “positional risk” doctrine applied.
employment. Pitsch vDILHR, 47 Ws. 2d 55176 N.W2d 390(1970). Thatdoctrine provides that an accident arisesob@mployment when the connec
When a herniated disc was diagnosed within a few days after the claimed injti§n between employment and the accident is such that the obligations of the-employ
the evidence dichot justify the departmestfinding that the employee did not meetMentplacethe employee in the particular place at the time the employee is injured
the burden of proof. Erickson DILHR, 49 Ws. 2d 1.4, 181 N.W2d 495(1970). by a force not personal to him or heé8runs \blkswagen, Inc. WDILHR, 110 Ws.
The departmentcannot divide liability for compensation among successived 319328 N.w2d 886(Ct. App. 198_2)_' )
employersfor the efects ofsuccessive injuries in the absence of evidence to sustain¥whenan employee who witnessediajury to another was an active work-related
afinding that the disability arose from the successive injuriescan it assess all Participantin the tragedyresulting nontraumatic psychigjury was compensable.
liability against one a$everal employers nor divide liability equally among each ofnternationaHarvester vLIRC, 116 Ws. 2d 298341 N.w2d 721(Ct. App. 1983).

severalemployers if there is no evidence to support a finding thatijtng or injuries The“horseplay” rule barred recovery when the decedent jokingly placed his head
contributedto the disability in that manneSemons Department StoreDILHR, 50  insidea mold compression machine and accidentally stétrtedigbor v DILHR,
Wis. 2d 518 184 N.w2d 871(1971). 115Wis. 2d 606340 N.W2d 918(Ct. App. 1983)aff’d 120 Wis. 2d 375355 N.w2d

While susceptibility to further injury doasot necessarily establish a permanenb32 (1984).
disability under the “as is” doctrin@n employes' predisposition to injury does not ~ An employeeinjured by machinery manufactured by a corporation that had
relieve a present employer from liability if the employee becomes injured due to thergedwith the employer prioto the accident could recover in tort against the
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102.03 WORKER’S COMPENSATION Updated 1-12Wis. Stats. 4
employerunder the “dual persona” doctrine. SchweineHartford Accident & An employee terminated fanisrepresenting his or her medical condition while
IndemnityCo.120 Ws. 2d 344354 N.W2d 767(Ct. App. 1984). receivingdisability benefits for a concededly work-related injury continues to be

Underthe “positional risk” doctrine, the murder of an employee by a coemployéstitledto benefits. Brakebush Brothers, IncLARC, 210 Ws. 2d 623563 N.W2d
off work premises was an injury arising out of employment. Applied Plastics, ifgl2(1997),95-2586
v. LIRC, 121 Wis. 2d 271359 N.W2d 168(Ct. App. 1984). A work-related injury that plays any role irs@cond injury is properly considered
Worker’scompensation provides the exclusive remedy for injuries sustained as&r@/bstantial factor in the reinjurjo find a work-related injury not a factor in a-sec
resultof a company doctés negligence. Franke Burkee,141 Ws. 2d 172413  ondinjury, it must be found that the claimant would havéesetl the same injury
N.W.2d 667 (Ct. App. 1987). to the same extent, despite the first injulyew symptoms alone do not suggest an
The*“dual persona” doctrinis adopted, replacing the “dual capacity” doctrine. AlunrelatedSecond injury Lange VLIRC, 215 Ws. 2d 561573 N.W2d 856(Ct. App.
3rd-partymay recover from an employer only when the employeopasated in a 997),97-0865 . . .
distinctpersona as to the employee. Hennin@eneral Motors Assembli43 Ws. TheSeamaroaned employee test is a 3—element test that is often miscast because
2d1, 419 N.w2d 551(1988). theSeamarcourt indicated that there are 4 “vital questions” that must be answered.
The legal distinction between a corporation/employer and a parmership/Iandbe83 elements are: 1) consent by the employee; 2) entry by the employee upon work
thatleasedhe factory to the corporation, although both entities were composed'8f the special employer; and 3) power of the special employer to control details of
the same individuals, eliminated the partners’ immunityratividuals under the thework. The distinction between employee consent to perform cadsimnd con
exclusivity doctrine for negligence in maintaining tleased premises. Couillard v S€ntto enter into a new employment relationship is important. Bornen@orwyn
Van Ess, 152 Ws. 2d 62447 N.w2d 391(Ct. App. 1989). Transport/Ltd. 219 Ws. 2d 346580 N.W2d 253(1998),96-2511
The injured employee, and not an injuring coemployee, thase been acting Undersub. (1) (f), there is a presumption that a travelling employee performs ser

within the scope of employment at the time of injudgenson VEmployers Mutual  Vicesincidental to employment at all times on a trip. The burdgmasing a personal
Casualty Co161 Ws. 2d 253468 N.W2d 1(1991). deviationon the trip is on the party asserting the deviation. Recreational activities

An assault undesub. (2) must be more than verbal; it must be physical. Jensmpaﬁ)ﬁogggerlﬁg ?,Eﬁggl ggg \%ts)pgg %ﬂ?%p,\lb%gg gé)é&ls\;/\é%%sggt_tg?o%re
v. Employers Mutua}l Casuagtyl_cil;?l Ws.32g 253468:;'\/\12(‘ 1(1991). LIRC’s determination of “scope of employment” is given great weight deference.
_A parent corporation can be liable as a 3rd-party tortfeasor to an emgfl@y@®  \yhetherany agence determination is given great weight depends on whethas it
sidiary when the parent negligently undertakes to render services to the subsidiiXeriencein interpreting a particular statutory scheme and not on whether it has
thatthe parent should have recognized were necessary for the protectiosus the e o the specific facts. on of Russell Wlunieer Fire Department MIRC, 223
sidiary’s employees. Miller vBristol-Myers,168 Ws. 2d 863 485 N.w2d 31 Wis. 2d 723589 N.W2d 445(Ct. App. 1998)98-0734 '
an . . . App.

(1992) . ) . ) A compensable injury must arise out of employment, which refers to the causal
A compromise of a work&s compensation claim based on an allegation that a§i, of the injury and occur while the employee performs a service growing out of and
injury was job related precluded the claimant from pursaingscrimination claim incidentalto employment, which refers to the time, place, and circumstances of the
againsthe same employer on the theory that the injury was noejated. Marson injury. Ide v LIRC, 224 Wss. 2d 159589 N.W2d 363(1999),97-1649

V. LIRC, 178 Wss. 2d 18, 5(_)3 _N.W2d 582(Ct. App. 1993). . Intentionalharm to aremployee is an “accident “ subject to this chapter if caused

A coemployee of the plaintiivho closed a car door on the plaifgifiand was not by acts of a coemployee, but not if caused by acts of an employentionally self-
engagedn the “operation of a motor vehicle” under sub. (2). Hal&nimerleel78 jnflicted injury is not subject to this chaptéut death by suicide is not necessarily
Wis. 2d 417504 N.w2d 41 (Ct. App. 1993). “intentionally self-inflicted” and is subject to this chapter if the suicide results from

A corporatiors president who purchased and leased a machine to the corporagiavork-related injury without an independent interveriagse. Cohn.\Apogee,
asan individual held a dual persona and was subject to tort lialiRaych vOfficine  Inc. 225 Ws. 2d 815593 N.W2d 921(Ct. App. 1999)97-3817
Curioni, S.PA. 179 Wis. 2d 539508 N.W2d 12(Ct. App. 1993). Sub.(1) (f) does not establish a bright line rule that if a travelling employee stays

This section does not bar an employee from seeking arbitration under a collectiver past the conclusion of a busingsst of a trip, there is a personal deviation. An
bargainingagreement to determine whether termination following an injury violateemployees not required to seek immediate seclusion in a hotel and to remain away
theagreement. This section ordycludes tort actions for injuries covered by the actfrom humanbeings at the risk of being clgad with deviating from employment.
Countyof Lacrosse WWERC,182 Wis. 2d 15513 N.W2d 708(1994). WisconsinElectric Power Co. \LIRC, 226 Ws. 2d 778595 N.W2d 23(1999),

A contract‘made in this state” undeub. (5) (b) is determined by where the-con 97-2747 ) o o .
tactwas accepted. A contract accepted by telephone is wisele the acceptor  Injuriesdid notarise out of employment when the injured party was injured while
speaks.Horton v Haddow 186 Ws. 2d 174519 N.W2d 736(Ct. App. 1994). collecting a paycheck as a matter of personal convenience. SetR€y2000 WI

Settlementof an employes workets compensation claim for a worklated ~APp 11, 232 Ws. 2d 519606 N.W2d 17599-0123 B
injury precluded the assertion of the emplogesiaim that she was entitled to leave An employees claim under s. 134.Gdgainst fellow employees for injury to repu
for the injury under the Family Medical Leave Act, s. 103.10. Fin@IMHR, 186  tationand profession was preempted by this section. MudroviSiete,2000 WI
Wis. 2d 187 519 N.W2d 731(Ct. App. 1994). App 174 238 Wis. 2d 162617 N.W2d 24299-1410 _

Employerpayment of travel expenses does not alone render commuting a part g¢ndersub. (2), recovergf compensation is the exclusive remedy against a-work
employmentsubject to coverageWhen travel is a substantial part of employmen€! S compensation carrier and the carsiegents. \aistrom v Gallagher Bassett Ser
andthe employer provides\ehicle under its control and pays costs, coverage magces. Inc. 2000 Wi App 247239 Ws. 2d 473620 N.w2d 223 00-1334

betriggered. Doering.\WLIRC, 187 Ws. 2d 471523 N.W2d 142(Ct. App.1994). It was reasonable for LIRC to hold that an employee had temporarily abandoned
Whetherphysical contact of a sexual nature was an assault by a coemployeeflibioP and was not performing servidesidental to employment under sub. (1) (c)

subjectto the exclusive remedy provision of sub. (2) is a question of fact. A reas when he left the workplace to seek medical attention for an immediate need that

ablejuror could conclude that sexual conduct couldbefensive that a reasonable Wasnot related to his employment, even though intending to return. . EiRC,

person would have understood that physical injury ss@bss of sleep, weight loss, 2000WI1 App 239 239 Ws. 2d 57,462(.) N.W2d 449 00-0523 L

or ulcers was substantially certain to followvest Bend Mutual Insurance Co. v . Whethera traveling employes'multiple drinks at a tavern was a deviation was

Berger,192 Ws. 2d 743531 N.W2d 636(Ct. App. 1995). irrelevantwhen the employee was injured while engaged in a later act reasonably nec

An employees claims of defamation by an employer are preempted by this secti ﬁ_sarlyp |i\£intg- lUrgjder S. 102'518' li)ntox;g:tatiog d_(:es n‘,\)/f q[eéalalrbrkers con&grensa
Claims for tortious interference with contract are not for injuries covered by the wol9" C1&im butonly decreases tne beneiits. Heritage Mutual Insurance Laxsen,

er's compensation act and are not precluded!f WF & M Banks,193 Ws. 2d 439 01WI 30, 242 Ws. 2d 47624 N.W2d 129 98-3577
’ ' Underthe private errand doctrine, if a person in authority over the employee asks

534N.W.2d 877(Ct. App. 1995). the employee to perform a service for the personal benefit of the employer or the
c olr:‘t(i)rgtlggsg]l ;Pilasscfgerui)rﬁrzaes\%ﬂ(egr:gxgggl?;ev;gokg i%ﬁgggsgfgne&ﬂgzg?se ployee’ssuperior and the employee is injured while performing the task, the injury

: o rewout of and was incidental to employment unless the request is clearly unautho
Excessgpaymentsare not workes compensation and may be conditioned on the pap "
ties' agreement. City of Milwaukee RILHR, 193 Ws. 2d 626534 N.W2d 903(Ct. Pzed. Begel VLIRC, 2001 WI App 134246 Ws. 20 345631 N.Vi2d 220001875

App. 1995) Underthe “dual personatioctrine, the employ& second role must be so unre
CemE . . . . . latedto its role as an employer that it constitutes a separate legal person. St. Paul Fire
A waiver of employer immunity from suit under this section may be made by @yjarine Insurance Co. Keltgen,2003 W1 App 53260 Ws. 2d 523659 N.w2d
expressagreement of indemnification. Schaubhest Bend Mutual195 Ws. 2d 906, 02-1249 "
181,536 N.w2d 1?3’_(0' App. 1995)94-2174 . ) Whenone company was the injured emplogemhployer on the date of timgury,
_If an employer injures an employee through intentional sexual harassieent,,;t another company contracted to become the employer retroactive to a date prior
injury is not an accident under sub. (1)&ajl not subject to the exclusivity provision tg the injury the former and its insurer wettge responsible for providing benefits
of sub. (2). Lentz.vYoung,195 Ws. 2d 457536 N.W2d 451(Ct. App. 1995), ynderch. 102. Epic StiManagement, Inc..\LIRC, 2003 WI App 143266 \is.
94-3335 , ) ) 2d 369 667 N.W2d 765 02-2310
An employee musgprove unusual stress in order to receive benefits for a nervousunderthe last exception in sub. (2), an employee who receives virem
disability that resulted from emotional stress. MilwaukeelRC, 205Wis. 2d 255  pensatiorbenefitsmay also file suit against a coemployee when a governmental unit
556 N.W.2d 340(Ct. App. 1996)95-0541 is obligated to pay judgments against that employee pursuant to a colleajiebar
An attack that occurs durirgmployment arising from a personal relationship outing agreemenor a local ordinance. Keller iraft, 2003 W1 App 212267 Ws. 2d
sidethe employment arises out of the employment if employment conditions eontrift4, 671 N.W2d 361 02-3377
uteto the attack. Emotional injury from harasspigne calls by an ex-spouse to the A claim of negligent hiring, training, and supervisagainst an employer for inju
employeeat herplace of work, after her employer unwittingly gave out her phonges caused by a sexual assault committed by a coemployee is precluded by the exclu
numberwas an injury in the course of employmenteis¥ v City of Milwaukee 208  sivity provision in sub(2). This chaptés purpose, historand application demen
Wis. 2d 95 559 N.W2d 558(1997),94-0171 stratethat the court is not a proper authority to create a public policy exception to the
Theelements of proof placed on a claimant alleging physical injury as a resultextclusivity provision. Peterson ¥rlington Hospitality Stefng, Inc. 2004 WI App
emotional stress in the workplace requires that work activity precipitate, aggravae9, 276 Ws. 2d 746689 N.W2d 61, 03-2811
or accelerate beyond normal progression a progressively deteriorating or degenera Labor and Industry Review Commissien(LIRC) determination that an
tive condition. Unlike emotional injury from stress, showing “unusual stress” is n@mployeewho sustained a knee injury while playing softball during a paid break
required. UPS v Lust,208 Ws. 2d 306560 N.W2d 301(Ct. App. 1997)96-0137  perioddeserved workés compensation benefits was reasonable. Li&Gonably
Theexclusive remedy provision & 102.03 (2) does not bar a complainant whoskeelied upon a treatise thaiolds that recreational activities are within the course of
claimis covered by workés compensation from pursuing an employment diserimiemploymentvhen they have gone on long enough to become an incident of employ
nationclaim under the Fair Employment Act, subch. Il of cti.1Byers vLIRC, ment. E. C. Stybey Engineering vLIRC, 2005 WI App 20278 Wis. 2d 540 692
208 Wis. 2d 388561 N.W2d 678(1997),95-2490 N.W.2d 322 04-1039
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5 Updated 11-12Wis. Stats. WORKER’S COMPENSATION 102.04

A state session law that was never adopted by the common cowani other When 2 employees left their placeashployment to fight each otherither was
local legislative body as an ordinance, but was numbered and reprinted in-the Bgtingwithin the scopef employment. There was no cause of action against the
waukee City Charter because it was not a local ordinance under sue{®y.v.  employerunder ch. 102 or tort or agency ladohnson MHondo, Inc125 F3d 408
Kraft, 2005 WI App 102381 Wis. 2d 784698 N.W2d 843 04-1315

Whentwo employees, who each work for separate temporary help agareies Sexualharassment was an accident under sub. (1) (e) and subject to the exclusivity
both placed with the same clientible temporary help agencies, sub. (2) does net prgrovisionof sub. (2).Lentz,195 Wis. 2d 457 is distinguished. Hibben Nardone,
ventthe employee who is injured by the conducthef other employee from suing 137 F.3d 480(1998).
the latters temporary help agency undethaory ofrespondeat superior\arr v. A 3rd—party was requirei pay 95% of the damages even though only 25%-negli

QPSCompanies2007 W1 App 14298 Wis. 2d 440728 N.W2d 39 06-0208 genthecause an employer was shielded by @)b.Schuldies \Service Machine Co.
Theexception to coemployee immunity due to negligent operation of a vehlcleﬂ%,:_ Supp. 196(1978).

sub.(2) must be narrowly construed. The distinction between operation and-maint S . _ _
nance or repairs should apply in the context of the exception. When theumcten “The plaintiff was a special employas a 3rd-party defendant and a 3rd-party

consideratioris undertaken to service or repair a vehicle, and the condition of tfglionwas barred by the exclusivity provisions of this section. Simmoktias \ac
vehicleis such that it could not then be driven on a public roagifieyaction does Mach.Co.493 F Supp. 10821980).
not constitute operation of a motor vehicle. McNeiHansen2007 WI 56300 Wis. Althoughthe employer of an injured employee was found to Eett a manufac
2d 358 731 N.W2d 273 05-0423 turer who was also found to be at fault was not entitled to contribution from the
An injured employee was entitled to temporary total disability (TTD) benefits afteémployer. Ladwig v Ermanco, Inc504 F Supp. 12291981).
beingterminated for violating plant safety rules while assigned to light duty work Unauthorizedsexual touching did not constitute an assatnded to cause
while within his healing periodnd without having regained the use of a hand. Thigodily harm under sub. (2). HrabakMarquip, Inc.798 F Supp. 5501992).
employeesufered a wage loss while his injury limited his ability to work, meeting The exclusivity provision of the workarcompensation act does not bar a claim
the statutorycriteria for TTD. This chapter contains no exception to liability for aror invasion of privacyunder s. 895.50. Marino Arandell Corpl F Supp. 2d 947
injured employee who is subsequently terminated, even for good cause. Emm 8
Foods,Inc. v LIRC, 2007 WI App 164303 Ws. 2d 771737 N.W2d 6Q06-0729  * \worker's Compensation Act No Longer Protects Against Employriéstrimi-
Wisconsin’sworker's compensation jurisprudence clearly recognizes that an ifmationClaims. Skinner Wis. Law March 1998.
stateinjury in thecourse of employment will give rise to coverage under the act.
Whenan out-of-state employer sends an out-of-state employestomin and . .
the employee is injured or killed in Mtonsin in the course of employmentiséon- 102.04  Definition of employer . (1) The following shall
sin's act is applicable. Therefore, a coemployee has no liability for the emloyegonstitute employers subject to the provisions of this chapter
deathand the coemployeinsurers were properly dismissed from the case. Est%- hin th . £
of Torres v Empire Fire and Marine Insurance Compa@@8WI App 113,313 Ws. ithin the meaning o €02.03
2d371, 756 N.W2d 662 07-1519 (a) The state, each countity, town, village, school district
The negligent operation of a motor vehicle exception to the exclusive remedy . T A ! - ¥
vision in sub. (2) did not apply to the incorrect placement of a vehicketmist for SEW(_—:‘rdIStI’ICt, dfalnage district, _|0ng_term_ care district and other
repairs. The alleged negligence here was the way the vehicle was positioned optltbllc or qua3|—publlc corporations therein.
hoist,which is independent d¢fow the vehicle was operated. Under any definition
of operationthe defendars manipulation of or control over the vehicle, its move (D) 1. Every person who usually employs 3 or more employees
ment,or its instruments was not negligent in afdtself. Kuehl v Sentry Select for services performed in this state, whether in one or more trades,
InsuranceCompany2009 WI App 38316 Ws. 2d 506765 N.W2d 860 08-1681 ; ; : ;
When an employee was required to report to a job site not owned or controIIeJJty%SInesse.spmfessmns’ or occupations, and whether in one or
the er;n;%loyer to rePderﬁeLvigesa culstomer and thg rr;]aking of the joglrn‘ey V\{aﬁ ndniorelocations.
partof the service for which the employee was paid, therenatheng to distinguis|
the employees regular commute to work from that of any employees who leave their 2 Every person who u_sually employs less than 3 employees,
hometo travel to their place oémployment where the workday begins. TheProvidedthe person has paid wages of $500 or more in any-calen
employeewas nota traveling employee under sub. (1) (f). The travel contemplategar quarter for services performed in this state. Such employer

by sub.(1) (f) must be something more and somethinfgidint than a daily commute f :
to or from work at an established job site. McRé&eorta Painting, InQ009 WI App shallbecome SUbJECt on the 10th day of the month next SucceEd'ng

89, 320 Wis. 2d 178769 N.W2d 74 08-1946 suchquarter
UnderJensonthe tort of intentional infliction of mental distress is barred by the :
exclusivity provision of the Wrker's Compensation Act. Thiensoncourt did not 3. This paragraph shall not apply to farmers or farm labor

makeor discuss the distinction between acts that occurred during employment and(c) Every person engaged in farming who on any 20 consecu
aftertermination. Farady-Sultze Aurora Medical Center of Oshkosh, 12010 WI : : .
App 99, 327 W, 2d 110, 787 N.W2d 433 09-2429 tive or nonconsecutive days during a calendar year employs 6 or

Sub.(1) (d) exists to prevent fraud in the system, i.e., a deliberately inflicted injuspore employees, whether in one or more locations. The provi
for the purpose of recovering workecompensation benefits. It did ragplywhen i i
the claimant sufered injuries while performingake decorating when the claimantsmnsmc ths CL‘Iaptel’ shall apply to such employerias after the
wasasked to do so by her superiors, despite the fact that the employer was awaf&/éntiethsuch day
medical restrictions prohibitinthatactivity. Pick 'n Save Roundg'v. LIRC, 2010 i0i i
Wi App 130 320 W 20 674 701 N W2 216 09-2594 (d) Every joint venture electing underl€2.28 (2) (ajo be
Thekey to the application of the “well-being activity” exclusion under sub. (1) (G employer

3.is whether the employee was being compensated for engaging in his or her employ, i
er's business at théme of the injury If the employer was compensating the (e) Every person to whom paI(Si) to (d) are not appllcable,

employeewhen the injury occurred, it the employes acknowledgement that the Wh_O ha_s anyperson ir_‘ service under any contract of hi'_'e. express
employeewas engaged in the emplojebusiness and the exception doesapply  or implied, oral or written, and who, at or prior to the time of the
Clty of Kenoshav. LIRC, 201L W1 App 51, 332 Ws. 2d 448797 N.W2d 885 jnjury to the employee for which compensation may be claimed,
Post-terminatiodefamation by an employer is ramivered by ch. 102 and is not shall,as provided in s102.05 have elected to become subject to
subjectto the exclusive remedy provision. Andersohlgbert2011 W1 App 56332 the provisions of this chapteandwho shall not, prior to such aeci

Wis. 2d 432798 N.W2d 27510-1992 . .
Becausean injured employeentered into a compromise agreement with higent’have efected a withdrawal of such election.

employer, the exclusive remedprovision under sub. (2) precludes the injured (2) Exceptwith respecto a partner or member electing under
employeefrom bringing a subsequent negligence action against a fellow employge

for the injuries that were the subject of the wolk@ompensation claim. Martine - 1_02'075 members of partnerships or limited liab”_ity C(_)m
v. Williams, 2011 W1 App 68 333 Wis. 2d 203799 N.W2d 449 10-1426 paniesshall not be counted as employees. Exeaspirovided in

The logical corollary teub. (1) (c) 3. is that an employee is performing serviceg 102.07 (5) (a)a person under contract of hice the perfor
growing out of and incidental to employment if the employ@gury occurs while ; .

participating in a well-being program, eveattactivity that is not voluntary or for Manceof any service for any employer subject to this section is not
whichthe employee is receiving compensation. An employee who was performitge employer of any other person with respect to that seraize,

push-upst his residence in preparation for a mandatory fitness test, for which e: ; ;
pay could be awarded for excellence and discipline imposed for failure, wasrea?g@tc’ther person shall, with respect to that service, Woyee

ably found to be acting in the course of his employment and entitled to benefits. @ily of the employer for whom the service is being performed.

of Appleton PoliceDepartment M_abor and Industry Review Commissi@0.12 WI f
App 50, 340 Ws. 2d 720813 N.W2d 237 11-2008 (2m) A temporary help agency is themployer of an

While s. 895.46 (1) (a) requires governments to pay judgments taken against teéployeewhom the temporary help agency has placed with or

officers and employees for liability incurred though the performance ofdffieial  |easedio another employer that compensates the temporary hel
duties,the statute is not encompassed within the language of sub. (2). The co ploy P P y P

ployeeexception of sub. (Bpecifically eliminated a local government unitbliga Sﬂencyfor the employes'services. A temporary help ageney
tion to pay judgments under s. 895.46. Floré8aeman2013WI App 110,350 Ws.  liable under s102.03for all compensation and other payments
2d 454 839 N.W2d 409 12-2272 payableunder this chapter to or with respect to that employee,

The exclusive remedy provision does not&ahip owner from asserting a right ; ; ;
to indemnification against themployer of the injured worker even though he haéncmdmg any payments requ”ed under162.16 (3) 102.18 (l)

beenpaid compensationBagrowski v American Export Isbrantsen Lines, 10  (b) or (bp), 102.22 (1)102.35 (3)102.57 or102.60 Except as

F-Zlg50t2,(191’1,)-t iy due tsexual h ' eivel IDEermittedunder $102.29 a temporary help agency may not seek
motionaldistress injury due teexual harassment was exclusively compensa ; ;

under this section. ZabkowiczWest Bend Co., DivDart Industries789 F2d 540 r receive reimbursement from ar.],Other employer for pay

(1986). mentsmade as a result of that liability
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(3) As used in this chapter “farming” means the operation abtice of withdrawal, if theperson has not employed 6 or more
farm premises owned or rented by the operatbarm premises” employeesas defined by $.02.07 (5)on 20 or more days during
meansareas used for operations herein set forth, but does ti@ current or previous calendar ye&8uch withdrawal shall be
includeother areas, greenhousether similar structures unlesseffective 30 days after the date of receipt by the department, or at
used principally for the productiorof food and farm plants. suchlater date as is specified in the notice. Such person may again
“Farmer” means any person engaged in farming as defindscomesubject to this chapter as provided b¥G2.04 (1) (cand
Operationof farm premises shall be deemed to be the planting a@l
cultivating of the soil thereof; the raising and harvesting of-agri History: 1983 a. 98.31; 1993 a. 81492 1999 a. 14 _
cultural, horticultural or arboricultural crops thereon; the raising, An injured worker who never had individuals in his service as employeetidind

. . - . ot otherwise fulfill the statutory definition of an employer was not an employer
breeding,tending, training and management of livestock, beésscausee had parachuted a worlecompensation policyLloyd Frank Logging
poultry, fur-bearing animals, wildlife or aquatic life, or theiod  v. Healy 2007 Wi App 249306 Wis. 2d 385742 N.W2d 337 07-0692
ucts,thereon; the processing, drying, packing, packaging,-freez
ing, grading, storing, delivering to storagentarket or to a carrier 102.06 Joint liability of employer and contractor . An
for transportation to market, distributing directly to consumers employershall be liable for compensatida an employee of a
marketingany of the above—named commaodities, substantially abntractoror subcontractor under the employer who issutiject
of which have been planted or produced thereon; the cleafringo this chapteror who has not complied with the conditions of s.
suchpremises anthe salvaging of timber and management antD2.28(2) in any case where such employer would have been
useof wood lots thereon, but not including logging, lumbering diable for compensation if such employee had been working
wood cutting operations unless conducted aa@messory to other directly for the employerincluding also work in the erection,
farming operations; the managing, conserving, improvamgl alteration,repair or demolition of improvements of fixtures
maintaining of such premises or the tools, equipment angponpremises of such employer which are used or to be used in
improvementghereon and the exchange of lals@rvices or the theoperations osuch employerThe contractor or subcontragtor
exchangef use of equipment with other farménspursuing such if subject to this chapteshall also be liable for such compensa
activities. The operation for not to exceed 30 days duringcahy tion, but the employee shall not recover compensatiorthier
endaryear by any person deriving thgersons principal income sameinjury from more than one party The employer who
from farming, of farm machinery in performing farming servicebecomediable forand pays such compensation may recover the
for other farmers for a consideration other than exchange of labamefrom such contractpsubcontractor or other employer for
shall be deemed farming. Operation of such premises shallwkomthe employee was working at the time of the injury if such
deemedo include also any other activities commonly considerembntractor,subcontractor or other employer waas employer as
to be farmingwhether conducted on orf&fuch premises by the definedin s.102.04 This section does not apply to injuries oecur

farm operator ring on or after the first day of the first July beginning after the day
History: 1975 c. 1991983 a. 981989 a. 641993 a. 12,1997 a. 381999 a. 9 thatthe secretary files the certificate undet(2.80 (3) (a)except
2001a. 37 2005 a. 1722007 a. 202009 a. 206 thatif the secretarfiles the certificate under $02.80 (3) (agjhis

When an employee simultaneously performs service for 2 employers under therr .. . . .
joint control and the service for eachli® same or closely related, both employer &ctiondoes applyo claims for compensation filed on or after the

areliable for workefs compensation. Insurance Co. of North AmeridalkHR 45" datespecified in that certificate.
Wis. 2d 361173 N.w2d 192(1970). ) _ History: 1975 c. 14%.54; 1975 c. 1991989 a. 641995 a. 17.
Wisconsins workets compensation jurisprudence clearly recognizes that an iN= A “contractor under the employer” is one who regularly furnishes to a principal

stateinjury in thecourse of employment will give rise to coverage under the a%mployer materials or services that are integrally related to the finished product or

Whenan out-of-state employer sends an out-of-state employeestoWsin and h : i ;
theemployee is injured or killed in Mtonsin in the course of employmentiséon- 22r\\//\|[:::p2rgv2|%ezcilbg'Elh\a;&zpdrlgggalge;g;)lloyeﬁreen Bay Packaging, Inc.ILHR,

sin'sact is applicable. Therefore, a coemployee has no liability for the emloye A ) - A :
P ploy Y oy teA franchisee was a “contractor under” a franchisor within the meaning skthis

deathand the coemployeinsurers were properly dismissed from the case. Est
of Torres v Empire Fire and Marine Insurance Comp20@8WI App 113, 313 Wis. . Maryland Casualty Co. DILHR, 77 Ws. 2d 472253 N.W2d 228(1977).

2d 371, 756 N.w2d 662 07-1519 Liability of principal employer for injuries to employees of his contractors er sub
The county was found tbe the employeffor workefs compensation purposes, contractors.1977 WLR 185.
of a care giver for a service recipient under the long—term support community options

waiverprogram under s. 46.271()1 County of Barron.\Labor and Industry Review : « » : .
Commission2010 WI App 149330 Ws. 2d 203792 N.W2d 584 09-1845 102.07 Employee defined. “Employee” asused in this
chaptermeans:

102.05 Election by employer , withdrawal. (1) An (1) (a) Every person, including all fi€ials, in the service of
employerwho has had no employee at any time within a continthe state, or of any municipality therein whether elected or under
ousperiod of 2 years shall be deemed to hafeetfd withdrawal, any appointment, or contract of hire, expremsimplied, and
which shall be dective on the last day of sugberiod. An whethera resident or employed or injured within or withthg
employerwho has not usually employed 3 employees and who tsigte. The state and any municipality may require a bond from a
not paid wages oft least $500 for employment in this state igontractor to protedhestate or municipality against compensa
every calendarquarter in a calendar year may file a withdrawdlon to employees of such contractor or employees of a subcon
noticewith the department, which withdrawal shall takieef30 tractorunder the contractoiThis paragraph does not apply begin
daysafter the date of such filing or at such later date gigdsified ning on thefirst day of the first July beginning after the day that
in the notice. If an employer who is subject to this chapter ortlye secretary files the certificate undet82.80 (3) (a)except that
becausehe employeelected to become subject to this chaptét the secretary files theertificate under s102.80 (3) (ag}his
undersub.(2) cancels or terminates hig her contract for the paragrapldoes apply to claims for compensation filed on or after
insuranceof compensation undehis chapterthat employer is thedate specified in that certificate.
deemedo have dkcted withdrawal, which shall befettive on (b) Every personincludingall officials, in the service of the
the day after the contract is canceled or terminated. state,or of any municipality thereiwhether elected or under any

(2) Any employerwho shall enter into a contract for the insurappointmentpr contract of hire, express or implied, and whether
ance of compensation, or against liability therefahall be aresident or employed or injured within or without the state. This
deemedhereby to have elected to accept the provisions of thgaragrapHirst applies on the first day of the first July beginning
chapter,andsuch election shall include farm laborers, domestafterthe day that theecretary files the certificate unde62.80
servantsand employees not in the course of a trade, business, &) (a), exceptthat if the secretary files the certificate under s.
fessionor occupatiorof the employer if such intent is shown by102.80(3) (ag)this paragraph does apply to claims for compensa
the terms of the policySuch election shall remain in force untiltion filed on or after the date specified in that certificate.
withdrawn in the manner provided in sib). (2) Any peace dfcer shall be considered an employelile

(3) Any person engaged in farming whas become subject engagedn the enforcement of peace or in the pursuit and capture
to this chapter mayithdraw by filing with the department a of those chayed with crime.
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7 Updated 11-12Wis. Stats. WORKER’S COMPENSATION 102.07

(3) Nothing herein containedshall prevent municipalities  (b) The department may issue an order unde02.31 (1) (b)
from paying teachers, police fifers, fire fighters and other permittingthe county within which a volunteére company or
employeedull salaries during disabilitynor interfere with any fire department ganized under cl213 a legally oganized res
pensionfunds, nor prevent payment to teachers, polifiees or cuesquad, an ambulanservice provideras defined in £56.01
fire fighters therefrom. (3), or a legally ayanized diving team is ganized to assume full

(4) (a) Every person in the service of another under any cdffbility for the compensation provided under tbi@pter of all
tract of hire, express or implied, all helpers and assistants \§Hlunteermembers of that compargepartment, squad, provider
employees,whether paid by the employer or employee, {ft€am.
employedwith the knowledge, actual or constructive, of the Cross—reference: See also DWD 80.30 Wis. adm. code.
employer,including minors, who shall have the same power of (M) An employee, voluntegor memberof an emegency

contractingas adult employees, but not including the followingManagemenprogram is considereath employee for purposes of
1. Domestic servants. this chapter as provided in323.4Q a member of a regionaimer
: . gency response team who is acting under a contract under s.
2. Any person whose employment is not in the course 0f333 70(2) is considered an employee of the state for purposes of
trade,business, profession or occupation of the emplaydess s chapter as provided s.323.70 (5) and a practitioner is cen
asto any of said classes, the employer has el¢otetlude them. gigeredan employee of the state for purposeshig chapter as
(b) Par(a) 2.shall not operate to exclud@ employee whose providedin s.257.03

employments in the course adny trade, business, profession or (g (a) Except as provided in pgb), every independent cen

occupationof the employerhowevercasual, unusual, desultoryiractor is, for the purpose of this chapten employee of any

or isolatedthe employes trade, business, profession or oceup@mployerunder this chapter for whom he or she is performing ser

tion may be. vice in the course of the trade, business, profession or occupation
(4m) For the purpose of determining the number of emplowpf such employer at the time of the injury

eesto be counted under102.04 (1) (b)but for no other purpose, () An independent contractor is not an employee of an

amember of a religious sect is not considered to be an emplogagioyerfor whom the independent contractor performs work or

if the conditions specified in $02.28(3) (b)have been satisfied servicesif the independent contractor meets all of fibiowing

with respect to that member conditions:

(5) Forthe purpose ofletermining the number of employees 1. Maintains a separate business with his or her oficepf
to be counted under $02.04 (1) (c)but for no other purpose, theequipmentmaterials and other facilities.
following definitions shall apply: _ 2. Holds or has applied for a federal employer identification
(a) Farmers or their employees working on an exchange basifimberwith the federal internal revenue servicéas filed busi
shallnot be deemed employees of a farmer to whom their labohigssor self~employment income tax returns with the federakinter
furnishedin exchange. nal revenue service based on that work or service in the previous
(b) The parents, spouse, child, brothsister son—in—law year.
daughter—in—lawfather—in-law mother—in-lawbrother—in—law 3. Operatesinder contracts to perform specific services or
or sister-in-law of a farmer shall not be deemed the fdsmework for specific amounts of money and under which the indepen
employees. dentcontractor controls the means of performihg services or
(c) A shareholder-employee of a family farm corporation shatiork.
bedeemed a “farmer” for purposes of this chapter and shall not be 4. Incurs the main expenses related to the service or work that
deemedan employee of a farmerA “family farm corporation” he or she performs under contract.
meansa corporation engaged in farming all of whebkareholders 5 |5 responsible for the satisfactory completion of work or

arerelated as lineal ancestors or lineal descendants, whethesgiyicesthat he or she contracts to perform and is liable for-a fail
blood or by adoption, oms spouses, brothers, sisters, unclegyeto complete the work or service.

aunts,cousins, sons-in—lawlaughters—in-laufathers-in-law 6. Receives compensation for work or service performed

;nnogggtrg’r_s')rr'T;ﬁ(‘;‘ggg‘gg;g‘;ﬁ;’v or sisters—in—law of suateal ,qer4 contract on a commission or per job or competitive bid
: basisand not on any other basis.

(d) A member of a religiousect is not considered to be an : )
employeeof a farmer if the conditions specified in192.28 (3) form? .WI(\)/Irakyorre Sgrz\tzcaeproflt or sidr a loss under contractsjier
(b) have been satisfied with respect to that member o . VI .

. N 8. Has continuing or recurring busindisdilities or obliga

(6) Everyperson selling or distributingewspapers or maga 4.
zineson the street or from house to house. Such a person shaH%eg' . . .
deemecan employee of each independent news agency which,js 2, THe success or failure of the independent contradtorsi
subjectto this chapteror (in the absence of such agenciesazh neéssdepends on the relationshopbusiness receipts to expendi
publisher’s(or other intermediate) selling agency which is subje[:lfres' n )
to this chapteror (in the absence of all such agenciésach pub (¢) The department may not admit in evidence state or federal
lisher,whose newspapers or magazines the person sells or-dista¥/s regulations, documents granting operating authority or
utes. Such a person shall noé counted in determining whethericenseswhen determining whether an independent contractor
anintermediate agency or publisher is subject to this chapter meetsthe conditions specified in pgb) 1.or 3. _

(7) (a) Every member of a volunteer fire company or fire (d) Any employer described in$08.18 (2) (cor engaged in
departmenbrganized under ci213 a legally oganized rescue the painting or drywall finishing of buildings or othstructures
squad or a legally ganized diving team is considered to be afyno willfully and with intent toevade any requirement of this
employeeof that companydepartment, squad or team. Ever haptemisclassifiesr attempts to misclassify an individual whp
memberof a company department, squad or team described #§ &" émployee of the employer as a nonemployee shall be fined
this paragraph, while serving as aaxiliary police oficer at an $25,000 for each violation.
emergencyis also considered to be an employee of that company (8m) An employer who is subject tthis chapter is not an
departmentsquad or team. If a compamepartment, squad or émployeeof another employer for whom ttiiest employer per
teamdescribed in thiparagraph has not insured its liability foformswork or service irthe course of the other emplojeetrade,
compensationo its employees, the municipality or coumiighin ~ businessprofession or occupation.
which that companydepartmentsquad or team wasganized (9) Membersof the national guard and state defefaree,
shallbe liable for that compensation. whenon stateactive duty under direction of appropriate authprity
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102.07 WORKER’S COMPENSATION Updated 11-12Wis. Stats. 8

butonly in case federdhws, rules or regulations provide no bene (17) A prisoner of a countyail who is assigned to a work

fits substantially equivalent to those provided in this chapter campunder s303.10is not an employee of the county or counties
(10) Furtherto efectuate the policy of the state that the bengroviding the work camp while the prisoner is working under s.

fits of this chapter shall extend and be granted to employees in3A88.10(3).

serviceof the state, or of angnunicipality therein on the same  (17g) A state employee who is on a leave of absence granted

basis,in the same manneunder the same conditions, and wittunders. 230.35 (3) (e}o provide services to the American Red

like right of recovery as in the case of employees of persons, firt&ssin a particular disaster is nat employee of the state for the

or private corporations, any question whether any persan is purposef this chapter during the period in which hesbe is on

employeeunder this chapter shale governed by and determineche leave of absence, unless one of the following occurs:
underthe same standards, considerations, and ofiléscision in (a) The American Red Cross specifies in its written request

all cases undesubs.(1) to (9). Any statutes, ordinances, or,,qerq 230,35 (3) (e) 2c. that a unit of government in this state
administrativeregulations which may be otherwise applicable tg requesting the assistance of the American Red Cross in the par

:?;l‘;r']asi?]egeﬂ;nmP'Vf,’ggtﬁfefg“mfsfg}]eg g‘nsgghlglleneo}obrethceonurticulardisaster and the state employee durindetaee of absence
9 9 e ploy P providesservices related to assisting the unit of government.

Posesof Inis chapter (b) The American Red Cross specifies in its written request
Leermirkers who mayat the 2lcdion e person for whom the UNGErs.230.3 (3) (¢) 2. dhat it has been requested to provide
serviceis being performed, be deemed to be employees for figsistanceutside of this state in a particular disaster and there
purposesf this chapter Election shall b&y endorsement upon €XIStsbetween thetate of Visconsin and the state in which the
the worker's compensation insurance policy with written noticgerwceareto be provided a mutual aid agreement, entered into
to the department. In thease of an employer exempt from insurPY the governgrwhich specifies that the staté\Wisconsin and

ing liability, election shall be by written notice to the departmeri{}€ Other state may assist each other in the event of a disaster and
The department shall by rule prescribe the means and manneW/[Hch contains provisionsaddressing workés compensation
which notice of election by the employer is to be providetheo Coverageor the employees of the other state who provide services
volunteerworkers. in Wisconsin.

(11m) Subjectto sub.(11), a volunteer for a nonprofit ga- (17m) A participant in a trial employment match program job
nizationdescribed in sectioB01 (c) of the internal revenue code,unders. 49.147 (3)is an employee of any employer under this
as defined irs.71.01 (6) that is exempt or eligible for exemptionchapterfor whom the participant is performing servatehe time
from federal income taxation under sectfd (a) of the internal of the injury
revenuecode who receives from that nonprofiganization nom (18) A participant in a community service job unde4%.147
inal payments of money or other things of value totaling not mog#) or a transitional placement unde#9.147 (5)is an employee
than$10 per week is not considered to be an employee of that nefithe Wsconsin works agenggs defined under 49.001 (9) for
profit organization for purposes of this chapter the purposes of this chaptexcept to thextent that the person for

(12) A student in a technical college district whileagsart of whomthe participant iperforming work provides workes com
atraining program, he or she is engagepdrforming services for pensationcoverage.
which aschool oganized under cl88 collects a fee or is engaged History: 1975 c. 14%.54; 1975 c.224 1977 c. 291979 c. 2781981 c. 3251983

i i ; a.27,98; 1985 a. 2983, 135 1985 a. 15G.4; 1985 a. 176332 1987 a. 631989
in producing a product sold by such a school is an employthatof a 31 64 359 1003 2. 1661 112 306 1095 4. 2477, 96, 117 225, 281 288 417

school. 1997a. 3538, 118 1999 a. 14162 2001 a. 372005 a. 962007 a. 1302009 a. 28
(12m) A student of a public school, as described 15.01 42 288 2011 a. 1232013 a. 20

(1), or a private school, as defined ir£5.001 (3r) while he or A truck owner who fell and sustained injuries in a compaityick parking area
WTfItle in the process of repairing his truck was properly found under sub. (8ato be

Sh(_%i_s engaged in PerfOfming services as part of a SChOO_l WQEStutoryemployee of the company at the time of his injury although he was an inde
training, work experience or work study program, and whoois  pendentontractor whavorked exclusively for the trucking company under a lease
onthe payroll of an employer that is providing the work trainin%éeﬁwgggg‘g’('%%s) Mutual Liability Insurance Ca.BILHR, 52 Wis. 2d 515
or work experience or who is notherwise receiving compensa Therewas no employment when a member of @anizationborrowed a refriger

tion on which a Workésl compensation carrier COU'q ASSEsS Prated truck from a packing company for use at a picnic and was injured when returning

miumson that employeis an employee of a school district orpriit. Kress Packing Co. Kottwitz, 61 Ws. 2d 175212 N.W2d 97(1973).

vateschool that elects underl€2.077to name the student ds Nothingin this chapter precludes an employer from agreeing with employees to

emplovee continue salaries for injured workerrsexcess of workés compensation benefits.
ployee. Excesspaymentsre not workeés compensation and may be conditioned on the par
(13) A juvenile performing uncompensated commuigigy ties’ agreement. City of Milwaukee RILHR, 193 Ws. 2d 626534 N.w2d 903(Ct.

vice work as a result of deferred prosecution agreement undévp- 1995).

Sub.(8) (b) supplants the common law and provides the sole test for determining
$.938.245 a consent decree unde®88.320r an order under S. whethera worker is an independent contractor for purposes of ch. 102. Jarrett v

938.34is an employee of the county in which the court orderingrc, 2000 Wi App 46233 Ws. 2d 174607 N.W2d 326 99-1413

the community service work is located. No compensation may bé person injured upon the premises of a temporary help agency prior to receiving
awork assignment was an employee under this section when the agency operated

paidto that employee for temporary disability during He@ling  essentiallyas a hiring hall contracting with persons seekimgk assignments and

period. requiringthat the persons seeking work physically present themselves each day at the
(14) An adult performing uncompensated community servicghand fg:)aR“S?SgeS%‘é'_tgjysgg‘%g work assignmiemor Readyine. v LIRC,
work under $304.062 943.017 (3)971.3§ 973.03 (3)973.05 The primary test fodeterminingan employer—-employee relationship is whether

(3), 973.090r973.10 (1mjs an employee of the county\j,hich the alleged employer has a right to control the details of the work. In assessing the

iatr i ; iright to control, 4 secondary factors are considered: 1) direct evidence of the exercise
the district attorney requiring or the court orderlng the commun@?theright of control; 2) the method of payment of compensation; 3) the furnishing

servicework islocated or i_n which the place of assigr)ment uNdegf equipment or tools for the performance of the work; and 4) the right to terminate
S.304.0620r 973.10 (1m)is located. No compensation may b@zeggwéal\?\}/mggt Gregaltiggship-Zlgcgi%/lutggglnsurance Compai@fivas,2007W!

i H HE ¢ H 12, S. 40726 N.W. 58 05— 5
palqtg that employee for temporary dlsablhty dunng m“ng Sub.(8m) allows for a distinction between a person as an employee and as the pro
period. prietorof a side business that the employee runs separatelyty Insurance Com

(15) A sole proprietor or partner or member electing under ganyv. Whittingham 2007 Wi App 210305 Ws. 2d 613740 N.W2d 15406-2379
102.075is an emplovee The county was found tbe the employeffor workefs compensation purposes,

: - ploy S of a care giver for a service recipient under the long-term support community options

(16) Aninmate participating in a work release program undegiverprogram under s. 46.27101 County of Barron.\Labor and Industry Review

s.303.065 (2)or in the transitional employment program is affommission2010 Wi App 149330 Ws. 2d 203792 N.W2d 584 09-1845

: Membersof state boards, committees, commissions, or councils who are compen
employeeof any employer under this chapter for whom he or Srggted)y per diem or by actual and necessayense are covered employees. 58 Atty

is performing service at the time of the injury Gen.10.
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9 Updated 11-12Wis. Stats. WORKER’S COMPENSATION 102.11

102.075 Election by sole proprietor , partner or mem - and their dependents and other functions of the state as an
ber. (1) Any sole proprietor partner or member of a limited employerunder this chapterThe department of administration
liability company engaged in a vocation, profession or businesay delegate this authority to employing departments and-agen
on a substantially full-timébasis may elect to be an employegiesand require such reports as it deems necessary to accomplish
underthis chapter by procuring insurance against infurstained this purpose. The department of administration or its delegated
in the pursuit of that vocation, professimnbusiness. This cover authorities shall file with the departmentwérkforcedevelop
age may be obtained by endorsememt an existing policy of mentthe reportghat are required of all employers. The depart
worker’s compensation insurance or by issuance of a sepamatent of workforce developmerghall monitor the delivery of
policy to the sole proprietppartner or member on the same bastsenefitsto state employees and their dependents andcstmeult
asany other policy of workés compensation insurance. with and advise the department of administratiothe manner

(2) Forthe purpose of any insurance policy other than aworgndat the times necessary to ensure prompt and pdabieery
er'scompensation insurance polioy sole proprietopartner or ~ History: 1981 c. 201995 a. 2%.9130 (4) 1997 a. 3
membermay be considered eligible for workercompensation ) )
benefitsunless he or she elected to be an employee under this 48211  Earnings, method of computation. ~ (1) Theaver
tion. age weekly earnings for temporary disabilggrmanent total dis

(3) Any sole proprietgmartner or member who elected to b bility, or death benefits for injury in each calendar year on or after

p - : - anuary 1, 198%hall be not less than $30 nor mtiran the wage
anemployee under this section may withdridat election upon - . .
30days’ prior written notice to the insurance carrier and tfe Wre]}teghat results in a maX|m|l(J|m compensauog ratel6f px(ejrcer:jt
consincompensation rating bureau. of the states average weekly earnings as determined usder

T 108.05as of June 30 of the previous yedihe average weekly
History: 1983 2. 961993 2. 12 earningsfor permanent partial disability shall be tegs than $30

102.076 Election by corporate officer . (1) Not more than and,for permanent partial disability for injuries occurring on or
2 officers of acorporation having not more than 10 stockholde@fter April 17, 2012, and before January 1, 2013, not more than
may elect not to be subject to this chaptHithe corporation has $468,resulting in a maximum compensation rate of $312, and, for
beenissued a policy of work&s compensation insurance, afi-of Permanenpartial disability for injuries occurring on or after Janu
cerof the corporation may elect not to be subject to this chap@dy 1, 2013, not more than $483, resulting in a maximum-com
and not to be covered under the policy at any time during tiR€nsatiorrate of $322, except as provided®ill Wisconsin Act
periodof the policy Except as provided in suf2), the election 183 section30 (2) (a) Between such limitthe average weekly
shallbe made by an endorsement, on the policy of wiskem  €arnings shall be determined as follows:

pensatiorinsurance issued that corporation, naming eacHiof (@) 1. Daily earnings shall mean the daily earnings of the
cerwho has so elected. The election feetfve for the period of employeeat the time of the injury in the employment in which the
the policy and may not be reversed during the period of the poligmployeewas then engaged. In determining daily earnings under
An officer who so elects is an employee for the purpose of-detthis subdivision, any hours worked beyoif@ normal full-time
mining whether the corporation is an employer und&f8.04 (1) working day as establishdnly the employerwhether compen

(b). satedatthe employee regular rate of pay or at an increased rate

(2) If a corporation has not more than 10 stockholders, riftPay shall not be considered.

morethan 2officers and no other employees and is not otherwise 2. a. In this subdivision, “part time for the day” means Satur
requiredunder this chapter to have a policy of wotkerom day half days and any other day during which an employee works
pensatiorinsurance, an i€er of that corporation who elects notlessthan the normal full-time working houestablished by the
to be subject to this chapter shall file a notic¢hat election with employer.
the department on a form approved by the department. The elec b, If at the time of thénjury the employee is working part time
tion is efective until the dicer rescinds it by notifying the depart for the day the employes' daily earnings shall be arrived at by
mentin writing. dividing the amount received, or be received by the employee

History: 1985 a. 831987 a. 15,179 1989 a. 641991 a. 851997 a. 38 for such part-time service for the day the number of hours and
. L . fractional hours of the part-time service, and multiplying the
102.077 Election by school district or private school. — regyjthy the number of hours of the normal full-time working day
(1) A school district or a private school, as defined 15.001 establishedy the employer for the employment involved.
(3r), may elect taname as its employee for purposes of this chapter 3. The average weekly earnings shall be arrived at by-muli

a student described in $02.07 (12mpy an endorsement on its ving th | "hour . bv the h in th |
policy of worket's compensation insurance irthe school dis  P'Y'N9 the émployes hourly €arnings by the hours in theé norma
lI-time workweek as established by the emplopethy multt

- ] ! ; f

trict or private school is exempt from the duty to insure under §: . = h

102.28(2), by filing a declaration witthe department in the man p%yln_g the employee daily earnings by the number of dayi
fractionaldays in thenormal full-time workweek as established

ner provided in s.102.31 (2) (a)naming the student aan X L= T . .
employeeof the school district or private school for purposes & theemployerat the time of the injury in the business operation
gf the employer for the particular employment in which the

this chapter A declaration under this subsection shall list th | d at the ti f th v
nameof the student to be covered under this chafitemame and cPloyeewas engaged at the time of the emplogyeejury,
yvhlcheverls greater

addressof the employer that is providing the work training o :

work experience for that student and the title, if, afythe work 4. Itis presumed, unless rebutted by reasonably clear and

training, work experience or work stugyogram in which the stu completedocumentation, that the normal full-time workweek

dentis participating. establishedy theemployer is 24 hours for a flight attendant, 56
(2) A school district oprivateschool may revoke a declara hoursfor a firefighter and not less than 40 hods any other

tion under sub(1) by providing written notice to the departmenfmPloyee. If the employer has established a multi-week schedule
in the manner provided in £02.31 (2) (a)the student and the with regular hours alternating between weeks, the normal full-
employerwho is providing the work trainingr work experience tlmde V‘;?lrkwe?tl.(_'s thi aV(re]raagel numizgrhours worked per week
for that student. A revocation under this subsedsi@fective 30 UNderthe multimweek scheaule.

daysafter the department receives notice of that revocation. ~ (&m) In the case ciin employee who is a member of a regular
History: 1995 a. 17; 1997 a. 381999 a. 142001 a. 37 ly-scheduledtlass ofpart-time employees, average weekly earn

ings shall be arrived at by the method prescribgzira), except
102.08 Administration for state employees. The depart thatthe number of hours of the normal working day anchthe
mentof administration has responsibility fire timely delivery berof hours and days of the normal workweek shall be the hours
of benefits payable under this chapter to employees of the setedays established by the employer for that cl#gsemployee
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102.11 WORKER’S COMPENSATION Updated 1-12Wis. Stats. 10
is a member of a regularly—scheduled class of part-¢imploy (g) If an employee isinder 27 years of age, the emplogee’
eesif all of the following conditions are met: averageaveekly earnings on which to compuite benefits accru

1. The employee is a member of a class of emplotrests ing for permanent disability or death shall determined on the
doesthe same type of work at the saleation and, in the case basisof the earnings that the employee, if not disabled, probably
of an employee in the service of the state, is employed in the sa¥félld earn after attaining the age of 27 years. Unless otherwise
office, department, independent agenewthority institution, establishedthe projected earnings determined under this-para
associationsociety or other body in state governmentiothe ~9raphshall betaken as equivalent to the amount upon which maxi
departmentdetermines appropriate, in the same subunit of &M weekly indemnity is payable.
office, department, independent ageneythority institution, (2) Theaverage annual earnings when referred to in this-chap
associationsociety or other body in state government. ter shall consist of 50 times the employseatverage weekly earn

2. The minimum and maximum weekly hours regularliﬂgs- ‘Subject to the maximum limitation, average annual earnings
scheduledy the employer for the members of the class during thBall in no case be taken at less than the actual earnings of the
13 weeks immediately preceding the date of the inyary by no €mployeein the year immediately preceding the employee
morethan 5 hours. Subject to this requirement, the membersRjfiry in the kind of employment in which the employee worked
the class do not need to work the same days or the same shiftt#§€ time of injury
be considered members of a regularly-scheduled class of part«3) The weeklywage loss referred to in this chapter shall be

time employees. the percentage of the average weekly earnings of the injured
3. At least 10% of the employsrworkforce doing the same employeecomputed under this section that fairly represents the
type of work are members of the class. proportionateextentof the impairment of the employsegarning

. capacityin the employment in which tremployee was working
4. The class consists of more than one employee. __atthe time of thénjury and other suitable employments eé&kly
(b) In case obeasonal employment, average weekly earningggelossshall be fixed as of the time of the injubut shall be

shallbe arrived at by the method prescribed in(@grexcept that geterminedn view of the nature and extent of the injury

the number of hours of the normal full-time working day and the history: 1971 c. 1481973 c. 1501975 c. 1471977 ¢. 1951979 ¢. 2781981
numberof days of the normal full-time workweek shall the c. 92 1983 a. 981985 a. 831987 a. 1791989 a.64; 1991 a. 851993 a. 81492
hoursand the days in similar service in the same or similar nonsgg?>2- 17,7997 2 39253 200% 2. 37107, 2005 a. 1722007 a. 1852009 2. 206
sonalemployment. Seasonal employment shall mean employcross—reference: See also DWD 80.51 Wis. adm. code.

mentthat can be conducted only during certain timiethe year It was reasonable for the commission to determine that health insurance premiums

i ; iverenot “things of value (that) are received in addition to monetary earnings” under
andin no event shall employment be considered seasonal ifft ) T%euer.xLch(,zogl W1 26242 Ws. 2 29624 N\W2d 110, 00-1085
extendsduring a period of more than fourteen weeks within a cal
endaryear 102.12 Notice of injury , exception, laches. No claim for

(¢) In the casef a person performing service without fixedcompensatiomay be maintained unless, within 30 days after the
earningsor when normal full-time daysr weeks are not main occurrenceof the injury or within 30 daysfter the employee
tainedby the employer in the employment in which the employégew or ought to have known theture of his or her disability and
workedwhen injured, or when, for other reason, earnings canmgirelation to the employment, actual notice was received by the
bedetermined under the methods prescribed hy(gjeor (b), the  employeror by an dficer, manager or designateepresentative
earningsof the injured person shalll, for the purpose of calculating an employer If no representative has been designated by post
compensatiopayable under this chaptée taken to be the usualersplacedin one or more conspicuous places, then notice received
going earnings paid for similaservices on a normal full-time by any superioiis suficient. Absence of notice does not bar
basisin the same or similar employment in which earnings can hecoveryif it is found that the employer was not misled thereby
determinedunder the methods set out in.faj or (b). Regardlessf whether notice was received, if no payment of-com

(d) Except in situations where p@y) applies, average weekly pensation,other than medical treatment or burial expense, is
earningsshall in no case be less than actual average weekly eanade,and no application is filed with the department within 2
ings of the employee for the 52 calendar weeks before his or lyéarsfrom the date of the injury or death, or from the date the
injury within which the employee has been employed in the bugimployeeor his or her dependent knew or ought to Havewn
ness,in the kind of employment and for the employerddrom thenature of the disability and its relation to the employment, the
the employee worked when injured. Calendar weeks withlight to compensation therefor is barred, except that the right to
which no work wasperformed shall not be considered under thigkompensatiors not barred if the employer knew or should have
paragraph. This paragraph appliesnly if the employee has known,within the 2—-year period, that tieenployee had sustained
workedwithin a total of at least 6 calendar weeks duringSthe theinjury on which the claim is based. Issuance of notice of a
calendamweeks before his or hajury in the business, in the kind hearingon the departmerstown motion has the samédeeft for
of employment and for the employer for whom the employdBe purposes of this sectiasthe filing of an application. This
workedwhen injured. For purposes of this section, earnings factiondoes not déct any claim barred underk02.17 (4)
part-timeservices performed for a laboganization pursuarib History: 1983 a. 98
acollective bagaining agreement between the employertaatl .
labor organization shall be considered as part of the eatalings 102-123 Statement of employee. If an employee provides

in the preceding 52 calendar weeks, whether payment is madd he emplloyer othe employés insurer a signed statement relat
the labor oganization or the employer ing'to a claim forrcompensation by the employee, the employer or

insurer shall provide acopy of the statement to the employee
jthin a reasonable time after the statement is made. If an
ployeror insurer uses a recording device to take a statement

(e) Where any things of value are received in addition to mo
tary earnings as part of the wage contract, they shall be deem

a part of earnings and computed at the value thereof to 5m an employee relating to a claim for compensation by the
employee. . . . employeetheemployer or insureon the request of the employee
(f) 1. Exceptas provided in suldt, average weekly earningsor the employes attorney or other authorized agent, shall reduce
may not be lesshan 24 times the normal hourly earnings at the statement to writing and provide a written copy of the entire
time of injury. statemento the employee, attorneyr agent within a reasonable
2. The weekly temporary disability beneffts a part-time time after the statement is taken. The employer or insurer shall
employeewho restricts his or her availability in the laboarket also make the actual recording of the statement availabnas
to part-time work and is not employed elsewhere may not exceadhibit if a hearing on the claim is held. Amployer or insurer
the average weekly wages of the part-time employment. thatfails to provide an employee with a coplythe employe&’
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11  Updated 11-12Wis. Stats. WORKER’S COMPENSATION 102.13

statemenas required by this section or that fails to make available 3. The employe&'right to have his or her physician, chiro
asan exhibit the actuakecording of a statement recorded by @ractor,psychologistdentist, physician assistant, advanced-prac
recordingdevice as required by this section may not use that statee nurse prescribepr podiatrist present at the examination.

mentin any mannein connection with the employeetlaim for 4. The employes'right to receive a copy of all reports of the
compensation. examination that are prepared by the examining physiciam:
History: 2001 a. 37 practor, psychologist, dentist, podiatrist, physician assistant,
. . . . advancedractice nurs@rescriberor vocational expert immedi
102.125 Fraudulent claims reporting and investiga - aiely upon receipt ofhese reports by the employer or wotker

tion. If an insurer or self-insured employer has evidence thaé&npensatior’rnsurer

claim is false or fraudulent in violation of 843.395and if the 5 Th | right to h ¢ lat ided by hi
insurer or self-insured employer is satisfied that reporting the ,.>: '€ €MPOyesright to have a transiator provided by Aim

claimto the department will not impede its ability to defend th elfor herselpresent at the examination if the employee hés dif

claim, the insureor self-insured employer shall report the cIain‘fLIIty speaking or understanding the English !anguage.
to the departmentThe department may require an insurer or self- (€) So long as the employee, after a written request of the
insuredemployer to investigate an ailegedly false or frauduleRfmployeror insurer which complies with pgb), refuses tsub
claim and may provide the insurer or self-insured emplogr ~Mit to or in any wayobstructs the examination, the emplogee’
anyrecords of the department relatingtat claim. An insurer right to begin or maintain any proceeding for the collection of
or self-insured employer that investigates a claim under this séempensatioris suspendedxcept as provided in sul@,). If the
tion shall report on the results of that investigation to the depagfnployeerefuses to submit to the examination after diredbipn
ment. Ifbased on the investigation the department has a readbg department or an examinesr in any way obstructthe
ablebasis to believe that a violation 08¢3.395has occurred, the €xaminationthe employes'right to theveekly indemnity which
departmenshallrefer the results of the investigation to the distri@ccruesand becomes payable during the period of that refusal or
attorneyof the county in which the alleged violation occurred fopbstructionjs barred, except as provided in s(4).
prosecution. (d) Subject to pafe):

History: 1993 a. 812001 a. 37 1. Any physician, chiropractppsychologist, dentist, podia

S . . . trist, physician assistant, advanced practice nurse presaiber

102.13 Examination; competent witnesses; exclusion  yqcationalexpert who is present at any examination undetaar

of evidence; autopsy . (1) (a) Except as provided in sUB), o, am)may be required to testify as to the results of the examina
whenevercompensation is claimed by an employee, the emplo )

shall, upon the written request of the emplogeemployer or - . . . .
worker's compensation insuresubmit to reasonable examina . 2: Any physician, chiropractppsychologist, dentist, physi

tions by physicians, chiropractors, psychologists, dentists, phy§jan assistant, advanced practice nurse prescrisgrodiatrist
cian assistants, advanced practice nurse prescribers, or podiath4tg 2ttended a workés compensation claimant for any condition
providedand paid for bythe employer or insuremMo employee ©f complaint reasonablselated to the condition for which the
who submits to an examination under this paragraph is a patig{mantclaims compensation may be required to tesiéffore
of the examining physician, chiropractsychologist, dentist, 1€ department when the department so directs.
physicianassistant, advanced practice nurse prescisbgodia 3. Notwithstanding any statutory provisions except (&y
trist for any purpose other than for the purpeseringing an any physician, chiropractorpsychologist, dentist, physician
actionunder ch655, unless the employee specifically request@ssistantadvanced practiceurse prescribeor podiatrist attend
treatmentrom that physician, chiropractgrsychologist, dentist, ing a workefs compensation claimant for any condition or eom
physicianassistant, advanced practice nurse presciibgodia pla_lnt reasonably r_elated to th_e condition for which ¢k@mant
trist. claims compensation majurnish to the employee, employer
(am) When compensation is claimed for loss of earning capat°rker's compensation insureor the department information
ity under $102.44 (2)or (3), the employee shall, on the writtenddreports relative to a compensation claim.
requesbf the employes’ employer or insuresubmit to reason 4. The testimony of any physician, chiropractesychole
ableexaminations by vocational expept®vided and paid for by gist, dentist, physician assistant, advangeectice nurse pre
the employer or insurer scriber,or podiatrist who is licensed to practice where he or she
(b) An employer or insurer who requests that an employee sffgSidesor practices in angtate and the testimony of any veca
mit to reasonable examination under. gayor (am)shall tender tonal expert maybe received in evidence in compensation pro
to the employee, before the examination, all necessary expe Ings.
including transportation expenses. The employee is entitled to(e) No person may testify on the issue of the reasonableness
have a physician, chiropractopsychologist, dentist, physicianof the fees of a licensed health care professional unless the person
assistant, advanced practice nurse prescrisepodiatristpro-  is licensed to practice treame health care profession as the pro
vided by himself or herself present at the examination and figssionalwhose fees are the subject of the testimartyis para
receivea copy of all reports of the examination that are prepargtaphdoes not apply to thiee dispute resolution process under
by the examining physician, chiropragt@sychologist, podia s.102.16 (2)
trist, dentist, physician assistant, advanced practice nurse pre(f) If anemployee claims compensation undet(2.81 (1)
scriber,or vocational experimmediately upon receipt of thosethe department may requithe employee to submit to physical or
reportsby theemployer or workeés compensation insureifhe  vocationalexaminations under this subsection.
employeeis also entitled to havc_e ayranslator provided _by himself (2) () An employee who reports an injury alleged to be
or herself present d@ite examination if the employee hasidiflty \york-relatecbr files an application for hearing waives any physi
speakingor understanding the English language. @mployeis  jan_patientpsychologist-patient or chiropractor—patient privi
or insurefs written request for examination shall notiye |egewith respect to any condition or complaint reasonably related
employeeof all of the following: ~ to the condition for which the employee claims compensation.
1. The proposed date, time, and place of the examination apétwithstandingss.51.30and146.82andany other lawany phy
theidentity and area of specialization of the examining physiciagician, chiropractor psychologist, dentist, podiatrist, physician
chiropractoy psychologist, dentist, podiatrist, physic&ssistant, assistantadvanced practice nurse prescrjtverspital, or health

advancedractice nurse prescribar vocational expert. careprovider shall, within aeasonable time after written request
2. The procedure for changing the proposed date, time andthe employee, employeworkers compensation insuteor
placeof the examination. departmentor its representative, provide that person with any
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102.13 WORKER’S COMPENSATION Updated 11-12Wis. Stats. 12

information or written material reasonably related to any injurynakereasonable &frt to notify at least one party in adverse inter
for which the employee claims compensation. estor the department at least 12 hours beforeatitepsy of the

(b) A physician, chiropractppodiatrist, psychologist, dentist, time and place it would be performed, or that the autopsy was per
physicianassistant, advanced practice nurse presctipspital, formedby or at the direction of the coroner or medical examiner
or health service provider shall furnish a legible, certified duplPr at the direction of the district attorney for purposesauthe
cateof the written material requested under. @@rupon payment fizedby ch.979. The department may withhold findings until an
of the actual costs of preparinige certified duplicate, not to autopsyis held in accordance with its directions.
exceedhegrealer of 45 cents per page or $7.50 per request, pIUSETY, 1975 210292 197 1471577 . 091575 . 102 236, 1979
the actual costs of postage. Apgrson who refuses to provides ‘851993 a. 811997 a. 382003 a. 1442005 a. 1722011 a. 183
certified duplicates of written material in the persooustody that
is requestednderpar (a) shall be liable for reasonable and neced02.14 Jurisdiction of department; advisory commit -
sarycosts and, notwithstanding814.04 (1) reasonable attorney tee. (1) This chapter shall be administered by the department.
feesincurred in enfOfClng the requeSt-Brlght to the dUpllCﬂteS (2) The council on workes Compensation shall advise the
underpar (a). department in carrying out the purposes of this chapBerch

(c) Except as provided in this paragraph, if an injurecouncilshall submit its recommendations with respecetrtend
employeehas a period of temporary disability that exceeds rentsto this chapter to each regular session of the legislature and
weeksor a permanent disabilityf the injured employee has shallreport its views upon any pending bill relatioghis chapter
undergonesugery to treat his or her injurgther than sgiery to  to the proper legislative committee. At the request of the chairper
correcta hernia, or if the injured employee sustained an eye injusgnsof the senate and assembly committees on |@edepart
requiring medical treatmenbn 3 or more occasionsfofhe mentshall schedule a meeting of the council with the members of
employer’spremises, the department may he require the thesenate and assembly committees on labor to reviewliand
insureror self-insured employer tsubmit to the department acussmatters of legislative concern arising under this chapter
final report of the employe®'treating practitionerThe depart ~ History: 1975 c. 14%.54; 1979 c. 278
mentmay not require an insurer or self-insured employer te sub . .
mit to the department a final report of an emplayéeating prac  102.15 Rules of procedure; transcripts. (1) Subjectto
titioner when the insurer or self-insured employer denies tH@is chapterthe department may adopt its own rules of procedure
employee’sclaim for compensation and the empioyee does n@@dmay change the same from time to time.
contestthat denial. A treating practitioner may dpara rea (2) Thedepartment may provide by rule the conditions under
sonablefee for the completion of the final report, but magt  which transcripts of testimony and proceedings shall be furnished.
require prepayment of that fee.An insurer or self-insured  (3) All testimony at any hearing held under this chapter shalll
employerthat disputes the reasonableness of alfieged for the petaken down by a stenographic repqréswcept that in case of
completionof a treatment practitioner final report may submit an emegency as determined by the examiner conducting the
thatdispute to the department for resolution undé02.16 (2) hearing,testimony may be recorded by a recording machine.

(3) If 2 or more physicians, chiropractors, psychologists, denHistory: 1977 c. 4181989 a. 64
tistsor podiatrists disagree as to #weent of an injured empley ~ C'oss—eference: See also ctbWD 80, Wis. adm. code.
ee'stemporary disabilitythe end of an employadhealing period, 102.16 Submission

s - - of disputes, contributions by
an employees ability to return to work at suitable ava'lableemployees. (1) Any controversy concerning compensatin

employmenbr the necessity for further treatment or for a partic \iojation of sub.(3), including controversies in which the state

lar type of treatment, the department may appoint another-physi . ;
cian, chiropractoy psychologist, dentist or podiatrist éaamine Xﬁay be a partyshall be submitted to the department in the manner

the employee and render an opinion as soon as possibie. andwith the efect provided inthis chapter Every compromise

. : . ; of any claim for compensation may be reviewed and set aside,
ﬂiﬁaerzn:neg;gggg ﬁ;%ﬂ%g;ﬁ?%gﬁgwgf; g;;hﬁeﬁ??g?ém%g& rrégdified or confirmed by the department within one year from the
disability shallcontinue until the department receives the opinioant:\}\t‘;g cr)]rgg ré)en;'r? ee:]s:[élrlgg \Atl)lghsézetg:ﬁ:g;mgp thgrgreon;'zhe ﬂ?te
The employer or its insurance carrier or both shall pay for tl? ! ! pamee

examinationand opinion. The employer or insurance carrier Fkethat action upon application made within one yeamless the

both shall receive appropriate credir any overpayment to the%ord compromise” appears ia stipulation of settlement, the

- X - settlemenshall not be deemed a compromise, and further claim
employeedetermined by the department after receipt obie- is not barred except as provided in162.17 (4)regardless of

on- . . L ) whetheran award is made. The emplayi@surer or dependent
(4) The rights of employees to beginmaintainproceedings ynder s102.51 (5)shall have equal rights with the employee

for the collection of compensation and to receive weekly indemRaye review of a compromise or any other stipulation of settle

tieswhich accrue and become payable shall not be suspendeghght. Upon petition filed with thelepartment, the department

barredunder sub(1) when an employee refuses to submit to ay set asidehe award or otherwise determine the rights of the
physicalexamination, upon the request of the employer or workarties.

er’s compensation insurer or at the direction of the department Ofross-reference: See also DWD 80.03 Wis. adm. code.
an examiner which wouldrequire the employee to travel a-dis  (1m) (a) If an insurer or self-insured employer concedes by
tanceof 100 miles or more from his or her plqce of reSldenC@Ompromismnder sub(1) or stipulation under €02.18 (1) (a)
unlessthe employee has claimed compensation for treatmeRhtthe insurer or self-insured employetiable under this chap
from a practitioner whose fife is locatedlO0 miles or more from ter for any health services provided to an injured employee by a
the employees place of residence or thepartment or examiner healthservice providerbut disputes the reasonableness of the fee
determineghat anyother circumstances warrant the examinatioghargedby the health service providethe department may
If the employee has claimed compensatiortrieatment from a includein its order confirming the compromise stipulation a
practitionerwhose dfice is located 100 miles or more frdime  determinatioras to the reasonableness of the fee or the department
employee’splace of residence, the employer or insurer maay notify or direct the insurer or self-insurethployer to notify
request,or the department or an examiner may direct, thRehealth service provider under si®) (b)that the reasonable
employeeto submit to a physical examination in the ardere nessof the fee is in dispute. The departmsmall deny payment
the employees treatment practitioner is located. of a health service fee that the department determines under this
(5) Thedepartment magefuse to receive testimony as to-conparagraph to be unreasonable. A hesditviceprovider and an
ditions determined from an autopsy if it appears that the paitysurer or self-insured employer that are parties to a fee dispute
offering the testimony had procured the autopsy and had failedutaderthis paragraph are bound the departmerg’determination
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13 Updated 11-12Wis. Stats. WORKER’S COMPENSATION 102.16

underthis paragraph on the reasonableness of the disfreed that the department determines under this subsection to be unrea

unlessthat determination is set aside, reversed, or modifigdeby sonable.

departmentinder sub(2) (f) or is set aside on judicial review as  (am) A health service provider and an insurer or self-insured

providedin sub.(2) (f). employerthat are parties to a fee dispute under this subsection are
(b) If an insurer or self-insured employer concedes by-cotnoundby the departmerst’determination undéhis subsection on

promiseunder sub(1) or stipulation undes.102.18 (1) (a}that thereasonableness of the disputed fedess that determination

theinsureror self-insured employer is liable under this chapter fis set aside on judicial review as provided in (fr

anytreatment provided to an injurethployee by a health service  (p) An insurer or self-insured employer that disputes the rea
provider, but disputes the necessity of the treatment, the depagnablenessf a fee chayed by ahealth service provider or the
mentmayinclude in its order confirming the compromise or stipliepartmentinder sub(1m) (a)or s.102.18 (1) (bg)L. shall pre
lation a determination as to the necessity of the treatment or {fj@e reasonable written notice to the health service provicr
departmentmay notify or direct the insurer or self-insuredihe fee is being disputed. After receiving reasonable written
employerto notify, the health service provider under s{#@m) (b) noticeunder this paragraph or under s{im) (a) or 5.102.18 (1)
thatthe necessity of the treatment is in dispute. Before determifg) 1. that a health service fee is being disputed, a health service
ing under this paragraph the necessity of treatment provided tq@8vidermay not collect the disputed fee from, or bringaation
injured employee, the department mdyut is not required to, for collection of the disputed fee againtte employee who
obtainthe opinion of an expert selected by the department whqd$eivedthe services for which the fee was get.

qualifiedas provided in sulf2m) (c) The standards promulgated (c) After a fee dispute is submitted to the department, the

undersub.(2m) (g)shallbe applied by an expert and by the depart,\ oo self-insured employer thiata party to the dispute shall
mentin rendering an opinion s, and in determining, necessity

of treatment under this paraaraph. In cases in which no stand%rr videto the department information on that fee and information
romulaatecunder s b(gm) (g)(,f .I the department shdihd fees chaged by other health service providers for comparable

promuig 'er su | (9)apply P services. The insurer or self-insured employer shall obtain the

ghefacts regatr ?lng nectessLty of tt;ﬁain:ﬁntd Thetdepartment Sri}?flirmation on comparable fees from a database theiified
enypayment for any treatment that the departnaetermines : :

underthis paragraph to be unnecessaiyhealth service provider by the department under pgn). Except as provided in pge)

andan insurer or self-insured employer that are parties to-a qlﬁ‘f if the insurer or self-insured employer doet provide the

ute under this paragraph over the necessity of treatment rormation required under this paragragthe depariment shall
Eoundby the depgrtm%m%etermination under t>r/1is paragraph o Bterminethat the disputed fee is reasonable and order that it be

. ; r - paid. If the insurer or self-insured employer provides the-nfor
the necessityof the disputed treatment, unless that determinati : ; :
is set aside, reversed. or modified by the department wer ation required under this paragraph, the department shall use

(2m) () or is set aside opdicial review as provided in sugm) ]Eggtlnformatlon to determine the reasonableness of the disputed
(e). ' , . .
. - (d) The department shall analyze the information provided to

prcfr?isguanndg]rsgl;gzl(;rosres”tipl)zlsz:tirgr? Srr:jpg:ylegzccl)g(:(el()j?gl?]gtco%e department under pdc) according to theriteria provided in

. X S ; : is paragraph to determine the reasonableness of the disputed fee.
theinsureror self-insured employer is liable under this chapter f xceptas provided i2011 Wisconsin Actl83 sectiorB0 (2) (b)
the cost of a prescription drug dispensed und&png.425 (2)or ; : .
outpatientuse by an injured employee, but disputes the reaséne department shall determine that a dispdtezlis reasonable

ablenessof the amount chged for the prescription drug theandorder that the disputed fee be paid if that fee is at or below the

departmentnayinclude in its order confirming the Compromiseéneanfee for the health service procedure for which the disputed

. . - hayed, plus 1.2 standard deviations from that mean, as
or stipulation a determination as to the reasonableness of the g was ¢ y ; e '
scriptiondrug chage or the department may notifyr direct the ?wwnby data from a database that is certified by the department

; 2 : ; underpar (h). Except as provided iB011Wisconsin Act 183
'tﬂfour{grrggsspe;;s'?nsgu[ﬁg Sgg(l:??;etlr o?élrfgbt:ﬁé) ehr?grzrﬁfzcész fr;%;ic section30 (2) (b) the department shall determine that a disputed
thatthe reasonableness of the prescription druggehiarin dis feeis unreasonable and order that a reasonable fee be paid if the

o disputedfee is above the mean fee for the health service procedure
pute. The department shall depyayment of a prescription drug ; . .
chargethat the department determines under this paragraph to]c which the disputedee was chagred, plus 1.2 standard devi

e .
unreasonableA pharmacist or practitioner and an insurer or self2 'OF}.Sffom tr?at mean, as shown by dat? frorﬂ ahdatlart])ase that is
insuredemployer that are parties to a disputeler this paragraph certifiedby the department under pé), unless the health service

over the reasonableness of a prescription diuage are bound providerproves to the satisfaction of the department that a higher
by the departmerg’ determination under thisaragraph on the feeis justified because the service provided in the disputed case

reasonablenessf the disputed prescriptictrug chage, unless was more dificult or more complicated to provide than in the
that determination is set aside, reversed, or modified by tHéuaIcase. . . . .
departmenunder s102.425 (4m) (epr is setaside on judicial (&) 1. Subject to subd., if an insurer or self-insured employer

reviewas provided in 102.425 (4m) () thatdisputes the reasonableness of a feegelubby a health ser
|i'ﬁe provider cannot provide information on fees gealrby other

(2) (a) Except as provided in this paragraph, the departm - s .
hasjurisdiction under this subsection, s(thm) (a) and s102.17 ﬁeagtr:)sep/ ice providers fcompaiable services because the-data
aseto w ich the insurer or self-insurethployer subscribes is

to resolve a dispute between a health service provider and h ; . -

insureror self-insured employer over the reasonableokadee notable to provide accurate information for the healt.h SErvice pro

chargedby the health service provider foealth services pro cedure at issue, the d_epartment may use any other |nformat|_on that
dpe department considers to be reliabled relevant to the dis

videdto an injured employee who claims benefits under this-ch : )
ter. A health service provider may not submit a fee dispute to gtedfee to determine the reasonableness of the disputed fee.

departmentunder this subsectiobefore all treatment by the 2. Notwithstanding subd., the department may use only a
healthservice provider of the employséhjury has ended if the hospitalradiology database that has been certifigthe depart
amountin Controversywhether based on a sing|e (gmor acom ment unde_r pa(h) to c_ietermlne the reasonableness of a hOSpltal
binationof chages for one or more days of service, is less thd@e for radiology services.

$25. After all treatment by a health service provider of an employ (f) Within 30 days after a determination under this subsection,
ee’sinjury has ended, the heakkrvice provider may submit anythe department may set aside, reversanodify the determina
feedispute to the department, regardlesthe amount in contro tion for any reason that the department considgericient.
versy The department shall deny payment of a health service Wehin 60 days after a determination under this subsedtien,
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departmentnay set aside, reverse, or modify the determination ersuredemployer present clear and convincing written evidence
groundsof mistake. A health service provideinsurer or self-in  thatthe expers opinion is in error

sured employer that is aggrieved by a determinatidhe depart  (d) The department may clygra party to a dispute over the
mentunder this subsection may sgedlicial review of that deter necessityof treatment provided for aimjured employee who
mination in the samemanner that compensation claims arglaimsbenefits under this chapter for the full cost of obtaining the

reviewedunder s102.23 written opinion of the expert under pé&r). The department shall
(g) Sectionl02.13 (1) (edoesnot apply to the fee dispute reso chargethe insurer or self-insured employer for the full cost of
lution process under this subsection. obtainingthe written opinion of the expert for the first dispute that

(h) The department shall promulgate rules establishing pro@eparticular individual health service provider involved in,
duresand requirements for the fee dispute resolupioncess Unlessthe department determines that the individual health ser
underthis subsection, including rules specifying the standardi$€ providers position in the disputss frivolous or based on
thathealth service fee databases must meet for certification unti@gdulentrepresentations. In a subsequent dispute invottieg
this paragraph. Using those standards,dieartment shall cer sameindividual health service providethe department shall
tify databases of the health service feeswhabus health service chargethe losing party to the dispute for the full cost of obtaining
providerschage. In certifying databases under this paragraptiie written opinion of the expert.
the department shall certifgt least one database of hospital fees (e) Within 30 days after a determination under this subsection,
for radiology services, including diagnostic aimderventional the department may set aside, reversanodify the determina
radiology,diagnostic ultrasound and nuclear medicine. tion for any reason that the department considercient.

Cross-reference: See also DWD 80.72 Wis. adm. code. Within 60 days after a determination under this subsedtien,

(2m) (a) Except as provided in this paragraph, the departmetepartmentnay set aside, reverse, or modify the determination on
hasjurisdiction under this subsection, s(tm) (b) and s102.17 groundsof mistake.A health service provideinsurer or self-in
to resolve a dispute between a health service provider andsaned employer that is aggrieved by a determinatidghe depart
insureror self-insured employaver the necessity of treatmentmentunder this subsection may sgedicial review of that deter
providedfor an injured employee who clairbenefits under this mination in the samemanner that compensation claims are
chapter. A health service provider manot submit a dispute over reviewedunder s102.23
necessityof treatment to the department under this subsection(f) The department may contract with an impartial hezdtie
beforeall treatment by the health service provider of the emplogervicesreview oganization to providethe expert opinions
ee’'sinjury has ended if the amountgontroversywhether based requiredunder par(c), or establish @anel of experts to provide
on a single chaye or a combination of chgers for one or more thoseopinions, or both. If the department establishes a panel of
daysof service, is less than $25. After all treatment by a healifipertsto provide the expert opinions required under (@irthe
serviceproviderof an employeg'injury has ended, the health-serdepartmentmay pay the members of that paagkasonable fee,
vice provider may submit any dispute over necessityezftment plus actual and necessary expenses, for their services.
to the department, regardless of the amount in contravéiisg (9) The department shall promulgate rules establishing proce
departmenshall deny payment for any treatment thatdepart g resand requirements for the necessity of treatment dispute reso
mentdetermines under this subsection to be unnecessary |ytion process under this subsection, including rules settieg

(am) A health service provider and an insurer or self-insurégesunder par(f) and rules establishing standards for determining
employerthat are parties to a dispute under this subseotien the necessityof treatment provided to an injured employee.
the necessity of treatment abwund by the departmesttieter Before the department may amend the rules establisthioge
mination under thissubsection on the necessity of the disputestandardsthe department shall establish an advisory committee
treatmentunless that determination is set asidgudicial review unders. 227.13 composed of health care providers providing
asprovided in par(e). treatmenunder s102.42to advise the department and the council

(b) An insurer or self-insured employer that disputes onworkers compensation on amending those rules.
necessityof treatment provided by a health service providéher  Cross-—reference: See also DWD 80.73and chDWD 81, Wis. adm. code.
departmentinder sub(1m) (b)or s.102.18 (1) (bg) 2shall pre (3) No employer subject to this chapter may solicit, receive,
vide reasonable written notice to the health service proviggr or collect any money from an employee or any other person or
the necessity of that treatment is being disputed. After receivinggkeany deduction from their wages, either directly or indirectly
reasonablsvritten notice under this paragraph or under §utm)  for the purpose of dischging any liability under this chapter or
(b) or s.102.18 (1) (bg) 2that the necessity of treatment is beingecoveringpremiums paid on eontract described underl€2.31
disputed,a health service providenay not collect a fee for that (1) (a) or a policy described under®2.315(3), (4), or (5) (a)
disputedtreatment from, or bring an action for collection of the fegor may any employer subject to this chapter sell teraployee
for that disputed treatment against, the employee who receivedahether person, or solicit or require the employee or gibeson
treatment. to purchase, medical, chiropractandiatric, psychological, den

(c) Before determining under this subsection the necessity!®f Or hospital tickets or contracts for medical gscal, hospital,
treatmentprovided for an injured employee who claims beneﬁ%’ other health care treatment that is required to be furnished by
underthis chapterthe department shall obtain a written opiniothateémployer
onthe necessitpf the treatment in dispute from an expert selected (4) The department has jurisdiction to pams any question
by the department. drqualify as an expert, a person must barisingout of sub(3) and has jurisdiction to order the employer
licensedto practice the same health care profession as the indiviel reimburse an employee or other person for any sum deducted
ual health service provider whose treatmenirisler review and from wages or paid by him or her in violation of that subsection.
musteither be performingervices for an impartial health care-serin addition to the penalty provided $1102.85 (1) any employer
vicesreview oganization or be a member of an independent parvélating sub.(3) shall be liable to an injured employee for the rea
of experts established by the department unde(fpaiThe stan sonablevalue of the necessary services rendésatiat employee
dardspromulgated under pgg) shall be applied by an expert angoursuant to any arrangement made in violation of(@lwithout
by the department in rendering an opinion as to, and in deterni@gardto that employee’ actual disbursements for the same.
ing, necessity of treatment under this paragraph. In cases in whicl{5) Exceptas provided in s102.28 (3) no agreement by an
no standards promulgated under s{#tm) (g) apply the depart employeeto waive the right to compensation is valid.
mentshall find thefacts regarding necessity of treatment. Thleggqumrgﬁ 1%0;%715 c.slégzgosq 1%?& g():é 519511%8%9%7923%3;1%%%3 a.la%%sgo%laa
departmenthall adopt thevritten opinion of the expert as the a a. a a Ll a a 14183 a
degartment’s:ietermirﬁ)ation on the iF')ssues covered |$1 the writtet, 2005 & 1442005 a. 1722007 a. 1852009 a. 2062011 a. 183

L . . . ENrpe continuing obligation to compensate an employee for work related medical
opinion, unless the health service provider or the insurer or selxpensesinder s. 102.42 does not allagency review of compromise agreements
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afterthe one-year statute of limitations in s. 102.16 (1) has run if the employee indgeshalfof anyparty in interest before the department or any mem

medicalexpenses after that tim&chenkoski VLIRC, 203 Wis. 2d 109552 N.w2d :
120(Ct. App. 1996)96-0051 beror employee ofhe department assigned to conduct any-hear

An appeal under sub. (2m) (e) of a department determination may be served ulidigs investigation, or inquiry relative to a claim for compensation
$.102.23 (1) (b) on theepartment or the commission. McDonougbWD, 227  gr benefits under this chaptemnless the person is 18 years of age

Wis. 2d 271 595 N.W2d 686(1999),97-3711 .. .
The Departmenbf Workforce Development does not possess authority to ind@' older does not havan arrest or conviction record, subject to

pendentlydetermine, for workés compensation purposes, the reasonableness a88.111.321111.322and111.335 is otherwise qualified, antas

medicalnecessity of a protectively—placed injured emplayeeurt—ordered trans i i i i i
fer to the least restrictive environment under ch. 55. The departnaenkiorityis obtainedfrom the department a license with authorization to

limited to resolving disputes regarding treasonableness or necessity of treatmer@ppea“_n matters or proceedings before the d?partment- Except
providedto an injured employee, which permits the departmeevatuate the treat  as provided under pargcm), (cr), and(ct), the license shall be

mentan employee receives within a placement, buttr@placement itself. LaBeree
v. Wausau Insurance Compani28,10 WI App 148330 Wis. 2d 101793 N.w2d Issuedby the department undarles promU|gated by the depart

77.09-1628 ment. The department shall maintain in it§icd a current list of
persons to whom licenses have been issued. Any license may be
102.17 Procedure; notice of hearing; witnesses, con - suspendear revoked by the department for fraud or serious mis

tempt; testimony , medical examination. (1) (a) 1.Upon conducton the part of an agent, any license may be denied, sus
the filing with the department by any party in interest of anpendednonrenewed, or otherwise withheld te department for
applicationin writing stating the general nature of any claim as failure to pay court—ordered payments as provided in(peamr) on
which any dispute or controversy may have arisen, the departmidggtpart of an agent, and any license may be denied or revoked if
shallmail a copyof the application to all other parties in interesthe department of revenue certifies undef&0301that the appli
andthe insurance carrier shall be considered a pariiytémest. cantor licensee is liable for delinquent taxes or if department
The department may bring in additional partiesdgyvice of a determinesunder pai(ct) that the applicant or licensee is liable for
copy of the application. delinquentcontributions. Before suspending or revoking the
2. Subject to subd., the department shall cause notice dfcenseof the agent on the grounds of fraud or miscondbet,
hearingon the application to be givéa each interested partyy departmenshall give notice in writing to the agent of the gjear
serviceof that notice on the interested party personally or by maﬂf fraud or misconduct and shall give the agent full opportunity to
ing a copy of that notice to the interested partgst-known P€ heard in relation to those clgas. In denyingsuspending,
addressat leastl0 days before the hearing. If a party in intere%?St”Pt'”gJefus'“gto renewor otherwise withholding a license
is located without this state, and haspost-ofice address within TOr failure to pay court-ordered payments as provided irfqua),
this state, the copy of the application and copieailafotices shall the department shall follow the procedure provided in a memoran
befiled with the departmen of financialinstitutiors and shall dumof understanding entered into unde#8.857 The license
alsobe sent by registered or certified mail to the last-known pogtnd certificate of authority shall, unless otherwise suspended or
office addres d the party. Such filing and mailing shall consti evoked.be in force from the date of issuance until the June 30 fol

tute sufiicient service, with the samefett as if served upon a lowing the date of issuance and nimyrenewed by the department
party located within this state. from time totime, but each renewed license shall expire on the

3. If a partyin interest claims that the employer or insurer hajéme:go following the |ssu§mce.of the renewed license.
actedwith malice or bad faith as described il182.18 (1) (bpr (cg) 1. Except as provided in suf@tin., the department shall
(bp), that party shall provide written notiséating with reasonable requireeach applicant for a license under. gpaywho is an indi
specificity the basis for the claim the employerthe insurerand Vidual to provide the department with the applicaistocial secu
the department before the departmsatedules a hearing on the/ity number and shall require each applicant for a license under
claim of malice or bad faith. par.(c) who is not an individual to provide the department with the

4. The hearing may be adjournadthe discretion of the applicants federal employer identification numpeteninitially

departmentand hearingsay be held at such places as the depaﬂpplylngfor or applymg to rgnew .the. I|.cense. ) )
mentdesignates, within or without the state. The department may 2. If an applicant who is an individual fails to provide
alsoarrange to havkeearings held by the commissionficdr, or ~ applicant'ssocial security number to the department or if an appli
tribunal having authority to hear cases arising under the warkef@ntwho is not an individual fails to provide the applicariéc
compensatiottaw of any other state, of the District of Columbia€ralemployer identification number to the department, the depart
or of any territory of the United States, tiestimony and proceed Mentmay not issue or renew a license under (saito or forthe
ingsat any such hearing to be reported to the department an@®glicantunless the applicant is amdividual who does not have
be part of the record in the case. Any evidence so taken shaleocial security number arttie applicant submits a statement
subject to rebuttal upon final hearing before the department. madeor subscribed under oath ofiahation as requiredinder

(b) In any dispute or controversy pending before the depa?‘fjbd'zm' . . o .
ment,the department may direct the parties to appear before an2m. If an applicant who is an individual does not have a social
examinerfor a conference to consider the clarification of issuegecuritynumbey the applicant shall submit a statement made or
the joining of additional parties, the necessity or desirability gfubscribedunder oath or &ifmation to the department that the
amendmentso the pleadings, the obtaining of admissions of fa@Pplicantdoes not have a social security numbere form of the
or of documents, records, reports and bills which may avowgtement shall be prescribed by the department. A license issued
unnecessarproof and such other matters as may aidigposi N reliance upon a false statement submitted under this subdivision
tion of the dispute or controversyAfter this conference the is invalid.
departmentnay issue an order requiring disclosure or exchange 3. The department of workforce development may not dis
of any information or written material which it considers materi@lose any information received under subd.to any person
to thetimely and orderly disposition of the dispute or controversgxceptto the department of revenue for the sole purpufse
If a party failsto disclose or exchange within the time stated in thequestingcertifications under $7/3.0301or the department of
order,the department may issue an ordesmissing the claim childrenand families for purposes of administering8.22
without prejudice or excluding evidence or testimony relating to (cm) The department of workforce development shall deny
theinformation or written material. Thaepartment shall provide suspendrestrict, refuse to renewr otherwise withhold a license
eachparty with a copy of any order under par(c) for failure ofthe applicant or agent to pay court—-or

(c) Any party shall have the right to be present atlegring, deredpayments of child or family support, maintenance, birth
in person or by attorney or any other agent, and to present suchegpensesmedical expenses, or ottextpenses related to the sup
timony as may be pertinent to the controversy before the depatrt of a child or former spouse or for failure of the applicant or
ment. No person, firm, or corporation, other than an attorney agjentto comply after appropriate notice, withsabpoena or war
law who is licensed to practice law in the state, may appear mntissued by the department of children and familiesamenty
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child support agencynder s59.53 (5)and related to paternity or 2. Therecord of a hospital or sanatorium in this state that is
child support proceedings, ggovided in a memorandum of satisfactoryto the department, established by certificafejafit,
understandingntered into under 49.857 Notwithstanding par or testimony of the supervisingfifer of the hospital or sanito
(c), an action taken under this paragraph is subject to rexiéw rium, any other person having charofthe record, or a physician,
as providedin the memorandum of understanding entered infmdiatrist, sugeon, dentist, psychologist, physician assistant,
unders.49.857and not as provided in ch27. advancedpractice nurse prescribeor chiropractor to be the

(cr) The department shall deny an applicafarthe issuance recordof the patient in question, amdade in the regular course
or renewal of a license under pé), or revoke such cense Of examination or treatment dfe patient, constitutes prima facie
alreadyissued, if the department of revenue certifies under &/idenceas to the matter contained in the record, to the extent that
73.0301that the applicant or licensee is liable figlinquent therecord is otherwise competent and relevant.
taxes. Notwithstanding pakc), anaction taken under this para 3. The department mabpy rule,establish the qualifications
graphis subject to review only as provided under&0301 (5) of and the form used for certified reports submitted by expérts
andnot as provided in cl227. provideinformation concerning loss of earning capacity under s.
(cty 1. The department may deny an application for tH&2.44 (2)and(3). The department may not admit into evidence
issuanceor renewal of a license under p@), or revoke such a acertified reporbf a practitioner or other expert or a record of a
licensealready issued, if thdepartment determines that the applinospitalor sanatorium that was not filed with the department and
cantor licensee is liable for delinquent contributions, as defin@dl parties in interest d&ast 15 days before the date of the hearing,
in s.108.227 (1) (d) Notwithstanding paic), an action taken unlessthe department is satisfied that there is good cause for the
underthis subdivision is subject to review only as provided undéilure to file the report.
s.108.227 (5)and not as provided in ch27. 4. A report or record described in sulid.2., or 3. that is
2. If the department denies application or revokes a licenseadmittedor received into evidence by the department constitutes
undersubd1., the department shall mail a notice of denial or+evéubstantiabvidence under $02.23 (6)as to the matter contained
cationto the applicant dicense holder The notice shall include in the report or record.
astatement of the facts that warrant the denial or revocatidn ~ (e) The department mayith or without notice to any party
a statement that the applicant or license holder, méthin 30 causetestimony to be taken, an inspection of the premises where
daysafter the date on which the notice of denial or revocationtise injury occurred to be made, or the time books and payrolls of
mailed, file a written request with the department to have thie employer to be examined by any examiaed may direct any
determinationthat the applicant olicense holder is liable for employeeclaiming compensation to be examirmda physician,
delinquentcontributions reviewed at a hearing undet@8.227 chiropractor,psychologist, dentist, or podiatrist. Ttestimony
(5) (a). so taken, and the results of any such inspection or examination,
3. If, after a hearing under $08.227 (5) (a)the department shallbe reported to the department for its consideration upon final
affirms a determination under sulid that anapplicant or license hearing. All ex parte testimony taken by the department shall be
holderis liable for delinquent contributions, the department shattducedto writing and any party shall have opportunityrébut
affirm its denial or revocation. An applicant or license holder mdlpattestimony on final hearing.
seekjudicial review under s108.227 (6)of an afirmation by the (f) Sections804.05and804.07shall not apply to proceedings
departmenbf a denial or revocation under this subdivision.  underthis chapterexcept as to a witness:

4. If, after a hearing under 308.227 (5) (g)the department 1. Who is beyond reach tlie subpoena of the department;
determinesthat a person whose license is revoked or whoge
applicationis denied under subd. is notliable for delinquent 2. Who is about to go out of the state, not intending to return
contributions as defined in €08.227 (1) (d)the department shall i, time for the hearing; or
reinstatethe license or approve the application, unless there are '
othergrounds for revocation or denial. THepartment may not
chargea fee for reinstatement of a liceng&der this subdivision.

(d) 1. The contents of certified medical andgstal reports . > : o -
by physicians, podiatrists, geons, dentists, psychologists, phySaMeor the house of which the witness is a merriben session,
sicianassistants, advanced practice nym&scribers, and chiro providedthe witness Wal\(es his or her privilege. o
practorslicensed in and practicing in this stateyd of certified ~ (9) Whenever the testimony presented at any hearing indicates
102.44(2) and(3), presented by a parfgr compensation consti OF dez_ith, the department may direct that the injured emplc_)yee be
tute prima facie evidence as to the matter containethase €xaminedthat an autopsy be performed, or that an opinion be
reports,subject to any rules and limitations the department prbtainedwithout examination or autopsyy or from an impartial,
scribes. Certified reports of physicians, podiatrists,gaans, Competenphysician, chiropractodentist, psychologist grodia
dentists, psychologists, physician assistants, advanced pract{iigt designated by the department who is not under contract with
nurseprescribers, and chiropractors, wherever licensed anel pra¢ regularly employed by a compensation insurance carrier or
ticing, who have examined or treated the claimant, and of expef@lf-insurecemployer The expense dhe examination, autopsy
if the practitioner oexpert consents to being subjected to cros$* opinion shall be paid by the employerif the employee claims
examinationalso constitute prima facie evidence as to the mate@mpensatiorunder s.102.81 from the uninsured employers
containedn those reports. Certified reports of physicians, podifind. Thereport of the examination, autopsy opinion shall be
trists, sugeons, psychologists, amthiropractors are admissibletransmittedn writing to the department and a copy of taport
asevidence of theliagnosis, necessity of the treatment, and caus@allbe furnished by the department to each party shallhave
andextent of the disability Certified reports byloctors of den @nopportunity to rebut such report on further hearing.
tistry, physician assistantand advanced practice nurse prescrib (h) The contents of certified reports of investigation, made by
ersareadmissible as evidence of the diagnosis and necessityirafustrial safety specialists who are employed, contracted, or
treatmenbut not ofthe cause and extent of disabilikny physi  otherwisesecured by thelepartment and available for cross—
cian, podiatrist,sugeon, dentist, psychologist, chiropracfuny  examination,served upon the parties 15 days prior to hearing,
sicianassistant, advanced practiugrse prescribeor expert who shall constitute prima facie evidenes to matter contained in
knowingly makes a false statementfaft or opinion in such a cer thosereports. A report described in this paragraph that is admitted
tified report may be fined or imprisoned, or both, unded8.395 or received into evidence by the department constitutes substan

3. Who is so sick, infirm or aged as to make it probable that
the witness will not be able to attend the hearing; or

4. Who is a member of the legislature, if any committee of the
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tial evidence under 402.23 (6)as to the matter contained in theyearafter the employee or dependent attains the age of 18 years.
report. If, within any part of the lagtear of any such period of limitation,

(2) If the department shall have reason to believe that the pag employee, the employeepersonal representative, or susviv
ment of compensation has not been made, it may on its owng dependent be insane or on active duty in the armed forces of
motion give notice to the parties, in the manner provided for tiike United States such period of limitatishall be extended to 2
serviceof an application, of #ime and place when a hearing willyearsafter the date that the limitatievould otherwise expire. The
be held for the purpose of determining the facts. Such notice shathvision hereof with respect to persons active duty in the
containa statement of the mattertie considered. Thereafter allarmedforces of the United States shall apply omlyere no appli
other provisions governing proceedings on application shalhblefederal statute is in fefct.
attachinsofar as the sanmeay be applicable. When the depart (7) (a) Except as provided in pab), in a claim under s.
mentschedules a heariray its own motion, the department doeg 5 24(2) and(3), testimony or certified reports of expert wit
notbecome a party in interest and is not required to appear at 8§se$n loss of earning capacity may be received in evidence
hearing. . . ) andconsidered with all other evidence to decide oaraployees

(2m) Any party including the department, may require anyctyalloss of earning capacity
personto produce books, papers and records at the hearing-by per. b) Except as provided in p4c), the department shall exclude
sonalservice of a subpoena upon the person along with a ten]de‘ i P pre P '.f. d P ‘ -
of witness fees as provided in 844.67and885.06 Exceptas oM evidence testimony or certified reports from expert wit

providedin sub.(2s), the subpoena shall be on a form provided t{‘fsse&nde_r par(a) offered by the partyhat raises the issue of
the department and shall give the name and address pathe 0SSOf eaming capacity if that party failedriotify the department
requestinghe subpoena. andthe other parties of interest, at least 60 days before the date of

(2s) A party’s attorney of record may issue a subpoena }ge hearing, of the party’ intent to pro_\/lde the_testlmony or
compelthe attendance of a witness or fiieduction of evidence. ePortsand of the names of the expert witnesses involved. Except
A subpoena issued by an attorney must be in substantially §frovided in parc), the department shall exclude from evidence
sameform as provided in £05.07 (4)and must be served he testimonyor certlfled. reports.fromxpert witnesses under qax)
mannerprovided in s805.07 (5) The attorney shall, at thiene offeredby a party of interest in response to the party that raises the
of issuance, send a copy of the subpoena to the appeal tribun&feof loss of earing capacity if the respondpegty failed to
otherrepresentative dhe department responsible for conductingm'fy the department and the other parties of interest, at46ast
the proceeding. aysbefore the date of the hearing, of the pariytent to provide

(3) Any person who shall willfully andinlawfully fail or thetestimony or reports and of the nameshef expert witnesses

neglectto appear or to testify do produce books, papers andnvolved.

recordsas required, shall be fined not less than§@5more than ~ (c) Notwithstanding theoticedeadlines provided in pgb),

$100, or imprisoned in the county jail not longer than 30 daythe department may receive in evidence testimony or certified

Eachday such person shall so refuse or neglect shall constituteportsfrom expert witnesses under p@) when the applicable

separateffense. noticedeadline under pgb) is not met if good cause is shown for
(4) Exceptas provided in this subsection and®2.555 (12) thedelay in providing the notice required under. fiayand if no

(b), the right of an employee, the employelegal representative, partyis prejudiced by the delay

or a dependent to proceed under this section shall not extendg) Unless otherwise agreed to by all parties, an injured

beyond12 years after the date of the injury or deatfafter the employeeshall file with the department and serve on all parties at

datethat compensation, other than for treatment or burial expggast15 days before the date of the hearing an itemized statement

ses,was last paid, or wouldave been last payable if no advanceyt a) medical expenses and incidental compensation under s.

mentwere made, whichever date is latest. In the case of 0cg@2 42claimed by the injured employee. The itemizeatement

pational disease; a traumatic injury resulting in the loss or tog{s|| include, if applicable, information relating to any travel

impairmentof ahand or any part of the rest of the arm proximal, ; i ; i
. pensedncurred by the injured employee in obtaining treatment
to the hand or of a foot or any part of the resthefleg proximal including the injuredemployees destination, number of trips,

to the foot, any loss of vision, or any permanent brain injury; 9% 4 trip mileage and meal and lodging expenses. The depart
atraumatic injurycausing the need for an artificial spinal disc o

atotal or partial knee or hip replacement, there shall be no stat'ﬁft%&tcn;fgx ng;zg?gr:gt?n;vdlgﬁgecg&y e'?fg;?;g'%?}égggzg to

of limitations, except that benefits or treatment expense for alr. db pense d | it th 1P ehp| ail d "
occupationaldisease becoming due 12 years after the date FMECRY an injured empioyee it the injurémployee ailed to
injury or death oflast payment of compensation, other than fdi€ With the department and serve on all parties at least 15 days
treatmentor burial expenses, shall be paid from the work inju eforethe date of the hearing an itemized statement of the medical
supplementabenefit fund under €02.65and in the manner pro €xpenses and incidental compensation undgys42claimed by
videdin s.102.66and benefits or treatment expense for suchtBeinjured employeeynless the department is satisfied that there
traumaticinjury becoming due 12 years after that date dhll is good cause for the failure to file and serve the itemized state
paidfrom that fundand in that manner if the date of injury or deatfent.

or last payment of Compensation, other than for treatmdniraal History: 1971 c. 1481971 c. 213%.5; 1973 c. 150282 Sup. Ct. Orde67 Wis.
s before Aoril 1. 2006. Payment of waaes by thid588: 774 (19751975 c.14755.20, 54 1975 c. 199200, 1977 c. 29195 273
EXpenses|s prit 1, - y g y 79 c. 2781981 ¢. 92314 1981 c. 31%.2202 1981 c. 3801981 c. 393, 211

employerduring disability or absence from work to obt&i@at  1985a. 831989 a. 64139, 359 1991 a. 851993 a81, 492 1995 a. 27117, 1997
mentshall beconsidered payment of compensation for the pu. 38 191, 237 1999 a. 92001 a. 372003 a. 1442005 a. 1722007 a. 1852009
poseof this section if the employer knew of the emplogeeindi & 180206 2011 a. 1832013 a. 36

! . . Cross-reference: See also cHDWD 80, Wis. adm. code.
tion and its alleged relation to the employment. A plaintiff-employer was not deprived of any substantial due process rights by the

(5) Thissection does not limit the time within which the stateepartment'sefusal to invoke its rule requiring inspection of the opposing parties’
may bring anaction to recover the amounts specified irl62.49 medicalreports when the plaintihad ample notice of the natuséthe employes’
(5) and102.59 claim. Theodore Fleisnginc. v DILHR, 65 Ws. 2d 317222 N.W2d 600(1974).
' . . Underthe facts of the case refusal to grant an emploi&request for adjournment
(6) If an employee or dependent shall, at the time of infury wasa denial of due process. Bituminous CasualtyILHR, 97 Wis. 2d 730295
atthe time the employegor dependerst’right accrues, be underN.W.2d 183(Ct. App. 1980).

imitati i ithi i Sub.(1) (d) does not create a presumption that evidence presented by phgting
18 years of age, the limitations of time within which the employes%iansis correct. The statute enforces the idea that LIRC determines the weight to

Pr dependent may fIIQ application O': procegttier this chapter be given medical witnesses. ConradtMt. Carmel School197 Ws. 2d 60 539
if they would otherwise sooner expire, shall be extendeteo N.W.2d713(Ct. App. 1995)94-2842
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102.17 WORKER’S COMPENSATION Updated 11-12Wis. Stats. 18

ﬁLIRC’S author_ilty_undler stl%b- 1) (@) io t(?jontrol its callend%tandtmaqﬁ%e its interg@rviceprovider is in dispute, the department may include in its
affairsnecessarily implies the power to deny an applisanttion to withdraw an P
applicationfor hearing. An appellargtfailure to appear at a hearing after a motio rderunder par(b) adetermlnat'pn as_ to the reasonableness _Of the
to withdraw theapplication was denied was grounds for entry of a default judgmei@e or the department may notifgr direct the insurer or self—in
tllgggg 381—%%913 (1) (8). BaldwinMRC, 228 Ws. 2d 601599 N.w2d 8(Ct. App.  sured employer to notify the health service provider under s.

In the absence destimony in conflict with a claimastmedical experts, LIRC 102.16(2) (b)that the reasonableness of the fee 1SN dispute. The
mayreject the expert evidence if there is countervailing testimony raising legiimalepartmentshall deny payment of a health service fee that the

doubt about the employashjury. Kowalchuk vLIRC, 2000 WI App 85234 Ws. i i ivisi
0420 610 N Wad 123 99— 1183 departmentletermines undehis subdivision to be unreasonable.

It was reasonable for LIRC to conclude that the statute of limitations under sub Q) insurer or Self—insured_ employer and a health_ S_emder
for death benefits begins to run at the time of death, rather than the tinjerpf ~ thatare parties to a fee dispute under this subdivision are bound
'antgfgfllt'%’ig'gapef Co. \LIRC, 2001 W1 App 243248 Ws. 2d 348635 N.W2d  py the departmerg’ determinatiominder this subdivision on the
Neithersub. (1) (g) or (d) provides a statutory right to cross—examine an indepéﬁ@sonablenesn‘ thedlspl_lted fee, unless that determination is set
dentphysician appointed by the departmewthen the legislature drafted sub. (1) (g),aside,reversed, or modified by the department under @)kor

it chose to use the general term “reblB&cause it did not specify the right to cross— icqi i i iudici
examinationjt appears the legislature leftttee departmerg’discretion whether to by the commission under SL@) or (4) or is set aside on JUdICIal

allow cross-examination in circumstances where it might provide relevant and }J’r@VieW under s102.23

bativeevidence. Sub. (1) (d) goveresperts that are presented by a party to establish 2 |f the department findsnder par(b) that an employer or
aprima facie case, not experts appointed by the department to providpatial . ™ .

report. LIRC did not violate the plainfifs due process rights when it declined tollSUrancecarrier i1s liable under this chapter. for any treatment pro
remandfor cross—examination. 'Aurora Consolidated Health Carealior and videdto an injured employee bytealth service providgbut that

Industry Review Commission2012 W1 49 340 Ws. 2d 367 814 N-W2d 824 the necessity of the treatment is in dispute, the department may

Prehearingliscoveryunder Visconsins workefs compensation act.olers. 68 ir_'ClUdein its order under pafb) a determination asto .the neces
MLR 597 (1985). sity of the treatment or the department may nptifydirectthe

employeror insurance carrier tootify, the health service provider
102.175 Apportionment of liability . (1) Ifitis established unders.102.16 (2m) (bthat the necessity of the treatment is in
at the hearing that 2 or more accidental injuries, for each of whidispute. Before determining under this subdivision the necessity
aparty to the proceedings is liable under this chaptare each of treatment provided to an injured employee, department
contributedto a physical or mental conditidar which benefits may, but is not required to, obtain the opinion of an expert selected
would be otherwise due, liability for such benefits shall be appdsy the department who is qualified as provided ib02.16 (2m)
tionedaccording to theroof of the relative contribution to dis (c). The standards promulgatedder s102.16 (2m) (gkshall be
ability resulting from the injury appliedby an expert in renderiran opinion as to, and in determin

(2) If after a hearing or a prehearing conference the depéjﬂg_, necessity of treatment under this subdivision. In cases in
mentdetermines that an injured employee is entitled to compen®dich no standards promulgated undet@2.16 (2m) (gppply
tion but that there remains in dispute only e of which of 2 the department shall find the facts regardimgressity of treat
or more parties is liable for that compensation, the departméhnt. The department shall deny payment for any treatment that
may order one or more parties to pay compensation in an amomhe,deparyment determlnt_as under this subdivision to be unneces
time and manner as determined by the department. If the depa@y. An insurer or self-insured employer and a health service
mentlater determines that another party is liabledompensa ~providerthat are parties to a dispute under this subdivisicer
tion, the department shall order that other party to reimburse dhg necessity of treatment abeund by the departmesittieter
partythat was ordered to pay compensation under this subsectithationunder this subdivision othe necessity of the disputed
History: 1979 c. 2781993 a. 81 treatmentunless that determinationsst aside, reversed, or mod
ified by the department under siB) or by the commission under
102.18 Findings, orders and awards. (1) (a) All parties sub.(3)or(4) or is set aside on judicial review undefl82.23

shallbe aforded opportunity for full, fajrpublic hearing afterrea 3. If the department finds under p@) that an insurer or self-
sonablenotice, but disposition of application may be mage insuredemployer is liablainder this chapter for the cost of a-pre
compromisestipulation, agreement, or default without hearingscriptiondrug dispensed underi€2.425 (2)or outpatient usby

(b) Within 90 days after the final hearing and close of thaninjured employee, but that the reasonableness of the amount
record,the department shall make and file its findings upon tledargedfor that prescription drug is in dispute, the department
ultimate facts involved in the controversgnd its orderwhich mayinclude in its order under pép) a determination as to the rea
shallstate its determination as to the rights of the parties. Pendsogableness of the prescription drug ghar the department may
the final determination of any controversy before it, the depamotify, or direct the insurer or self-insured emploienotify, the
ment may in its discretion after any hearing make interlocutopjarmacisor practitioner dispensing the prescription drug under
findings, orders, and awards, which may be enforced in the samé 02.425 (4m) (bthat the reasonableness of the prescription
manneras finalawards. The department may include in any-intedrug chage isin dispute. The department shall deny payment of
locutory or final award or order an order directing #raployer a prescription drug chge that thedepartment determines under
or insurer to pay for any future treatment that rhaynecessary to this subdivision to be unreasonable. An insurer or self-insured
cure and relieve the employee from thfeas of the injury If the  employerand a pharmacist or practitioner that are parties to a dis
departmenfinds that theemployer or insurer has not paid anyuteunder this subdivision over the reasonablepéssprescrip
amountthat the employer ansurer was directed to pay in anytion drug chage are bound by the departmentietermination
interlocutoryorder or award and that the nonpayment was notumderpar (b) on the reasonableness of the disputed prescription
goodfaith, thedepartment may include in its final award a penaltgrug chage, unless that determination is set aside, reversed, or
not exceeding 25% of each amount that was not paid as directaddified by the department under syB) or by thecommission
Whenthereis a finding that the employee is in factfetihg from undersub.(3) or (4) or is set asiden judicial review under s.
an occupational disease caused by the employment of tH@2.23
employeragainst whom the application is filed, a final award dis (bp) If the department determines that the employer or4insur
missingthe application upon the ground that the applicant has sgficecarrier suspended, terminated, or failed to make payroents
feredno disability from the disease shall not bar any claim thgiled to report an injury as a result of malice or bad faith, the
employeemay thereafter have for disabiligustained after the departmentnay include a penaliy an award to an employee for
dateof the award. eachevent or occurrence of malice or Haéth. This penalty is

(bg) 1. If the department finds under [ that an insureor  the exclusive remedy against an employer or insurance ctorier
self-insurecemployer is liable under this chapfer any health malice or badfaith. If this penalty is imposed for an event or
servicesprovided to an injured employee by a health service proccurrenceof malice orbad faith that causes a payment that is due
vider, but that the reasonableness of the feegelthby the health aninjured employee to be delayed in violation af@2.22 (1)or
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overduein violation of s628.46 (1) the department may not alsomentionedthe orderfindings or award are deemed not tfeeff
order an increased payment unddrd2.22(1) or the payment of such liability

interestunder s.628.46 (1). The department may award an (b) Within 28 days after a decision of the commissiamasied
amountthat it considers just, not to exceed the lesser of 260 pgy thelast-known address of each party in interest, the commis
centof total compensation due or $30,000 for each event or-occsion may on its own motion, set aside the decision for further con
renceof malice or bad faith. The department may assess the pgReration.

alty against the employethe insurance carrier twoth. Neither (c) On its own motionfor reasons it deems §afent, the com

the employer nor the insurance carrier is liattiaeimburse the missionmay set aside any final order or award of the commission

oth_erfor th_e penalty amount. Tt_mbepartment mfﬂby rule, define or examiner within one year after the date of dhaéer or award,

act|onswh|ch.demonstrate_ malice or bad fa|t_h. ) upongrounds of mistake arewly discovered evidence, and, after
(bw) If aninsurera self-insured employer,af applicable, the fyrther consideration, do any of the following:

uninsuredemployers fund pays compensation to an employee 1 At reverse omodify, in whole or in part, the order or
excesf its liability and another insurer is liable for all or part o . ' ’ ’

¢ ard.
the excess payment, the department may order the insurer or salf . .
insuredemployer that is liable teimburse the insurer or self-in ~ 2- Reinstate the previous order or award.
suredemployer that made the excess paymerit applicable, the 3. Remand the case to the department for further proceedings.
uninsuredemployers fund. (d) While a petition for review by the commission is pending
(c) If 2 or more examiners have conductddranal hearing on Or after entry of an ordesr award by the commission but before
aclaim and are unable to agree on the order or award to be issgemencemenof an action for judicial reviewr expiration of
the decision shall be the decision of the majorifithe examiners theperiod in which to commence an action for judicial reviie
areequally divided on the decision, the department may appo@tmmissionshall remand any compromise presenteit tio the
an additional examiner who shatkview the record and consultdepartment foconsideratiorand approval or rejection pursuant
with the other examiners concerning their personal impressfon$0 s.102.16 (1) Presentation of a compromise does rfecathe
the credibility of the evidence. Findings of fact and an order @eriodin which to commence an action for judicial review
awardmay then be issued by a majority of the examiners. (5) If it shall appear tthe department that a mistake may have
(d) Any award which falls within a range 5% of the highest beenmade as teause of injury in the findings, order or award
or lowest estimate of permanent partiaability made by a prac upon an alleged injurybased on accident, when in fact the
titioner which is in evidence is presumed to be a reasonable awa&mployeewas sufering from an occupational disease, the depart
providedit is not higher than the highest or lower than the lowestentmay upon its own motion, with or without hearingthin
estimatein evidence. 3 years from the date of such findings, order or award, set aside
(e) Except as provided in $02.21 if the departmentrders suchfindings, order or award, or the department may take such
aparty to pay an award of compensation, the party shall pay dionupon application made within such 3 yeaf$iereafterand
awardno later than 21 days after the date on which the asde@fter opportunity for hearing, the department midyn fact the
mailedto the last-known address of the pattgless the party €mployess sufering from disease arising out of tmployment,
files a petition for review under sug8). This paragraph applies Makenew findings and award, or it may reinstate the previous
to all awards of compensation ordered by the department, whetiglings, order or award.
theaward results from a hearing, the default of a partg com (6) In case of disease arising out of the employment, the
promiseor stipulation confirmed by the department. departmenimay from time to time review its findings, ordar
(2) The department shall have antintain on its stafsuch award,_and_mak_e new finding_s, order or award, based on the facts
examinersas are necessary to hear and decide disputed eraimsregardingdisability or otherwise as they may then appéris
to assist in the &ctive administration of this chaptefThese subsectiorshall not afiect the application of the limitation in s.
examinersshall be attorneys and may be designated as adminis&82.17(4).
tivelaw judges. These examiners may make findings and orderaisen; 19Lc 1810 ouiote . Lrierc 208 1070 ey
andapprove, revieyset aside, modify or confirm stipulations of; 14 2001 a. 372003 a. 1442005 a. 1722007 a. 185
settlemenbr compromises of claims for compensation. Cross—reference: See also LIRC and BWD 80.05 Wis. adm. code.

(3) A party in interest may petition tloemmission for review = Committee Note, 1971: The intent is to authorize the commission within its abso
lute discretion to reopen final orders on the basis of mistake or newly discovered evi

of an examines deCiSion awardingl or denying pompensaﬂon dencewithin a period of one year from the date of such order where this is found to
the department or commission receives the petition within 21 datygust. It is intended that the commission have authtwityrant or deny compensa

afterthe department mailed a copy of the examinémdings and tion, including the right to increase or to decrease benefits previously aw¢Bded.
o_rder_to the P‘?‘rt}s Ia_St_k_nown ?‘ddres_s' The Commls_s_lon sha Interlocutoryorders issued by the department in woikepmpensation cases are
dismissa petition which is not timely filed unless tpetitioner notres judicata. \brsch v DILHR, 46 Wis. 2d 504175 N.w2d 201(1970).
showsprobable goodause that the reason for failure to timely file Whenthe department reverses an examinéindings and makes independent

Wasbeyond the petitionés control. If no petition is filed within findings,the latter should be accompanied by a memorandum opinion indinating
: nly prior consultation with the examiner and review of the record, but a statement

21 da_ys from the date that a copy of the findings or order _Of tébr‘e“statements of the reasons for reachingfardifit result or conclusion, particularly
examineris mailed to the last-known address of the parties Wwhenthe credibility ofwitnesses is involved. rdnsamerica Insurance CoDILHR,

i indi i i is. 2d 272195 N.W2d 656(1972). See also MervoshiMRC, 2010 WI App
nefetne ndigs or order shall b considered il niess 4%, 5Tt v et 357

s y . . . he department could properly find no permanent disability in the case of a suc
thefindings or ordeare set aside by the examiner the status shalksuifusion of vertebrae and siill retain jurisdiction to determine future disability

be the same as prior to the findirgorder set aside. If the find whendoctors testified that there might be futurieefs. \érnon County VDILHR,
ingsor order are reversed or modified by the examiner the time foMS' 2d 736211 N.w.2d 441(1973).
a case involving conflicting testimony in which tbepartment reverses an

filing a_petit_ion_commences with the date that notice of rever_%"i’gminer’sfindings, fundamental fairness requires a separate statement by the
or modification is mailed to the last-known address of the partigésartmenexplaining why it reached its decision, as well as specifically setting forth

in interest. The commission shall eithdiraf. reverse. set aside in the record its consultation with the examiner witspect to impressions or conclu
o . . J ™ sionsin regard to the credibility of witnesseSimonton vDILHR, 62 Ws. 2d 1.2,
or modify the findings oorder in whole or in part, or direct they;4n.w.2d 302(1974).
taking of additional evidence.This action shall be based on a sub.(s)is inapplicable if at the original hearing the examiner considered the possi
review of the evidence submitted. bility of both accidental injury and injury caused by occupational diseasteaied
L theapplicant benefits. Murphy DILHR, 63 Ws. 2d 248217 N.W2d 370(1974).
(4) (a) Unless the liability under 402.35 (3) 102'43 5) An award will be dirmed if it is supported by any credible evidence. When there
102.49 102.57 102.58 102.59 102.600r 102.61is specifically  areinconsistencies or conflicts in medical testimahig for the department ambt
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102.18 WORKER’S COMPENSATION Updated 11-12Wis. Stats. 20
the courts to reconcile inconsistencieBheodore Fleisnetnc. v DILHR, 65 Wis. Because the parties explicitly stated the only claim against the employer was for
2d 317,222 N.W2d 600(1974). accidentalinjury, the employer could not “know the cgas or claims” against it

Theauthority granted under sub. (3) to modify the findings of a hearing examir{g¢ludedanoccupational disease claim. It never had an opportunity to be heard on
doesnot extend to the making of findings and an order on an alternative basisof liafiite probative force of the evidence adduced by both sides” as applied to the-occupa
ity neither tried by the parties nor ruled on by the examiiérenanother basis of tional disease claim, or on the law applicabléh® occupational disease claim, either
liability is applicable, the examirierfindings must be set aside and an order directin@uringthehearing or in its brief to the commission. As such, the employer was denied
thetaking of additional testimony entered, directing the examiner to make new fifkpthdue process and a “fair hearing” under sub(ejl)Waste Management Incorpo
ingsas to the substituted basis. Joseph Schlitz Brewing. CiLKR, 67 Ws. 2d ~ ratedv. LIRC, 2008 Wi App 50308 Ws. 2d 763747 N.W2d 782 07-2405
185,226 N.W2d 492(1975). Oncea permanent partial disabiligward is made, the workercompensation stat

Thedismissal of an application that wasither based upon a stipulation or eom Utesprovide only limited provision for reopening. The statutes do not provide for the
promisenor entered after a hearing was void. The original application was val| penlﬂgof a fllnal awardhtwg years é;\fter itis rendered in the event t\l;\le er'r&ployer
thoughmade many years earliekohler Co. vDILHR, 81 Ws. 2d 1L, 259 N.w2d  reniresthe employee. Schreiber Foods, Ind.RC, 2009 WIApp 40 316 Ws. 2
695 (1977). 516 765 NW2d BS008-2077 R

Thedepartment is not required to make specific findings as to a defense to-a w Caselaw appears to define an order "awarding or denying compensation” in sub.

er’s claim, but it is better practice to either make findings or state why none wi synonymously with an order reaching therits of the applicant claim.

! hough the administrative decisions in this case contemplated the possibility of
made. Universal Foundry Co.. DILHR, 82 Ws. 2d 479263N.W.2d 172(1978). gt reaction by the claimant, the dismissal wasprotedural or rooted in standing

Commissiorguidelines, formulated as internal standards of credibility in wisrker doctrineslike ripeness but based on a findihgt the claimant presented irfsziént
compensatiorases, are irrelevant éocourts review of the commissianfindings.  evidenceto substantiate it and did reach the merits. LaBer#dausau Insurance
E. F. Brewer Co. VDILHR, 82 Wis. 2d 634264 N.W2d 222(1978). Companies2010 WI App 148330 Wis. 2d 101793 N.W2d 77 09-1628

A general finding by the department implies all facts necessary to support it. ATheautomatic—stay provisions of the federal bankruptcy émde an employés
finding not explicitly made may be inferred from other properly made findings arabligationto pay claims, including worker compensation, that were rmhte at the
from findings that were not made if there is evidence that would support those fitiche of the employées bankruptcy filing. Accordinglyobligations that becantkie
ings. Valadzic v Briggs & Stratton Cor2 Ws. 2d 583286 N.W2d 540(1979).  after filing were notn default and no late-payment penalty could be assessed under

Sub.(1) (bp) is constitutional. MessnerBriggs & Stratton Corpl20 Ws. 2d 127 sub.(1) (bp). Grede Foundries, Inc.habor and Industry Review Commissi@012
353N.W.2d 363(Ct. App. 1984). WI App 86 343 Ws. 2d 517819 N.W2d 850 11-2636

An employer was penalized for denying a claim that was not “fairly debatable” )
undersub. (1) (bp).Kimberly-Clark Corp. vLIRC, 138 Ws. 2d 58405 N.W2d 684 102.19 Alien dependents; payments through consular

(Ct. App. 1987). officers. In case a deceased employee, for whose injury or death
Sub.(4) (c) grants the review commission exclusive authority to set aside findi : ployee, Iy

n L S . .
dueto newly discovered evidence. The trial court does not possess that authoﬁé/mpen,sat'ons payable, leaves surviving alien _dependents_-re3|d
Hoppv. LIRC, 146 Wis. 2d 172430 N.W2d 359(Ct. App. 1988). ing outside of théJnited States, the duly accredited consulfir of

To show bad faith under sub. (1) (bp) a claimant must show that the employer agied of the country of which such dependents are citizens or such

without a reasonablbasis for the delay and with knowledge or a reckless disreg 1 ) ; ; i ithi
of thelack of reasonable basis for the del&orth American Mechanical LIRC, a&fﬂcer S deSIQnated representative reS|d|ng within the state shall,

157 Wis. 2d 801460 N.W2d 835(Ct. App. 1990). exceptas otherwise determined by the departmenthdsole rep
After the commission makes a final orderd the review period has passed, theesentativeof the deceased employaed dependents in all mat
commission'ddecision is final for all purposes. KwaterskLiRC, 158 Ws. 2d 12,  targ pertainingto their claims for compensation. The receipt by

462N.W.2d 534(Ct. App. 1990). . . AL
Sub.(3) does not authorize LIRC to take administrative notice of anyréacew suchofficer or agent of compensation funds and the distribution

is limited to the record before the hearm@miner Amsoil, Inc. vLIRC, 173 Ws.  thereofshall be made only upon order of the departmentpagpd
2d 154 496 N.w2d 150(Ct. App. 1992). mentto such dicer or agent pursuant to any such order shall be

The commission may not reject a medical opinion absent something in the recgrgy|| dischage of the benefits or compensation. Such consular
to supportthe rejection; countervailing expert testimony is not required in all casesﬁ. h ) . I f ish .'f .
Leistv. LIRC, 183 Ws. 2d 450515 N.W2d 268(Ct. App. 1994). officer or such dicer’s representativehall furnish, if required by

Issuancef adefault order under sub. (1) (a) is discretionayles of civil proce  the department, a bond to be approved bgahditioned upon the

dure do not apply to administrative proceedings. MNothing in gge law suggestproper application of all moneys received by such person. Before
eraultorder must be Issued In the absence of excusabple né@kﬂ agn \ , A . . .
204Wis. 2d 154554 N.W2d 678(Ct. App. 1996)96-0470 suchbond is discha@red, such consular fafer or representative

The commission may natle on and consider issues on appeal that were rot ihall file with the department a verified account of ieens of his
ga}eda?]dmay not consiﬁier ec\j/ide%nfce r;)ot c?nsi%ered by JEE admigiétrg%ev\llawiudge her receipts and disbursements of such compensation. Such
unlessthe parties are allowed tofef rebuttal evidence. tv. , s. : ; i i
2d 289 565 N.W2d 221(Ct. App. 1997)96-1024 consulamﬁlce( orrepresentative shall make interim reports to the

LIRC's authority under s. 102.17 (1) (a) to control its calender and manage its in@epartmenas it may require.
nal affairs necessarily implies the power to deny an applisanétion to withdraw History: 1977 c. 29
anapplication for hearing. An appellanfailure to appear at a hearing after a motion
to withdraw theapplication was denied was grounds for entry of a default judgme: i [ P .
undersub. (1) (3). Baldwin.ELIRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App. 1999), 102.195 Employees confined in institutions; payment
98-3090 of benefits. In case an employee is adjudged insane or incompe

LIRC’s application of sub. (1) (bp) was entitled to great weight deference. Bevetiynt, or convicted of a felonyand is confined in a public institution

Enterprises. LIRC, 2002 WI App 23250 Wis. 2d 246640N.W.2d 51801-0970
Unders. 102.23 (1) (a), judicial review &vailable only from an order or award andhas Wh0||y dependemtpon the employee for support a-per

granting ordenyingcompensation. Judicial review by common law certiorari waS0N, whose dependency is determined as if the emplosgze

notavailable for a claim that LIRC failed to act within the statutory time |imitati0ngecease(bompensation payable during the period of the employ

undersub. (4), which would be subject to judicial review of any subsequentarder_ ., + f

awardgranting or denying compensation in that casela\. LIRC, 2002 WI 72 ee Sconfmement may be pald to the _employeg andalthployeeé

253Wis. 2d 426645 N.W2d 870 00-3548 dependentdn such mannefor such time and in such amount as
To demonstrate bad faith under sub. (1) (blaimant must show the absence ofthe department by order provides.

areasonable basis for denying benefits and the defesdartivledge or reckless Historp' 1993 a 49); P

disregardof the lack of a reasonable basis for denying the claim. BrowiRC, y: )

2003WI 142 267 Ws. 2d 31671 N.W2d 279 02-1429 .
Becausesub. (1) (bp) specifically allows for the imposition of bad faith penaltie302.20 Judgment on award. If any party presents a certified

on an employer for failure to pay benefits, and because s. 102.23 (5) specific i i m,e
directsthe employer to pay benefits pending an appeal when the only issue is v?;hqpy of the award to the circuit court for any coy court

will pay benefits, an employer may be subject to bad faith penalties under sub. @BRIl: W'thQUt notice, rendejudgment n aCCOfdance with the

independenfrom its insurerwhen it fails to pay benefits accordance with s. 102.23 award. A judgment rendered under this sect&all have the

(5). Bosco vLIRC, 2004 Wi 77272 Ws. 2d 586681 N.W2d 157030662 sameeffect as though rendered in an action tried deigrmined
Sub. (1) (d) does not prohibit determinations in excess of the highest medl%fa{’f1 L . L

assessmenih evidence, but rather creates a presumption of reasonablenessiyrthe court, and shall, with likefett, be entered in the judgment

awardsthat fall within theprescribed range. The statute does not state that an awandd lien docket.

outsideof the prescribed range is unreasonable andriuigsohibit DWD from set History: 1995 a. 2242001 a. 37

ting minimum loss of use percentagesadministrative rule. Daimler Chrysler v “Award” under this section means award that has become final under s. 102.18

LIRC, 2007 WI 15299 Wis. 2d 1 727 N.W2d 31, 05-0544 -
3). Warren v Link Farms, Inc123 Wis. 2d 485368 N.W2d 688(Ct. App.1985).
Sub.(1) (bp)does not govern the conduct of the department or its agent and dge}s vH ’ ® ( P )

not impose any penalty on the department or its agent for bad faith conduct, i L
administeringhe uninsured employers fund. Sub. (1) (bp) constitutes the exclusﬂt@z-Zl Payment of awards by municipalities. Whenever
remedyfor the bad faititonduct of an employer or an insurance cariarcause sub. an award is made by the departmemtder this chapter or s.

(1) (bp) does not apply to the departmertgent, it does not provide an exclusive : g f
remedyfor the agens bad faith. Moreoves. 102.81 (1) (a) exempts the departmen 6.19] 1981 stats., against any municipalttye person in whose

andits agent from paying an employee the statutory penalties and interest impok@4Or it is made shall file a certified copy thereudth the munici
onan employer or an insurance carrier for their misdeeds, but nothing in s. 10384l clerk. Within 20 days thereafteunless an appeal is taken,
(1) (a) exempts the department or its agent from liability for its bad faith conductl e

processingclaims. Aslakson.vGallagher Bassett Services, 12007 WI 39 300 stichclerk shall draw awrder on the municipal treas,l:'rer er the
Wis. 2d 92 729 N.W2d 712 04-2588 payment of the award. If upon appeal such awardirsnaid in
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21 Updated 11-12Wis. Stats. WORKER’S COMPENSATION 102.23

whole or in part the order for payment shall be drawn within 1@efendant.If the circuit court is satisfied that a party in interest has
daysafter a certified copy of such judgment is filed with the prop&eenprejudicedoecause of an exceptional delay in the receipt of
clerk. If more than one payment is provided for in the award arcopy of anyfinding or orderit may extend the time in which an
judgment,orders shalbe drawn as the payments become due. MNationmay be commenced by an additional 30 day proceed
statuterelating to the filing of claims against, and the auditingngs shall be in the circuit court of the county where the pldintif
allowing and payment of claims by municipalities shall apgply residesgexcept that if the plainfifis a state agencyhe proceed

the payment of an award or judgment under this section. ingsshall be in the circuit court of the county where the defendant
History: 1983 a. 195.6. resides. The proceedings may be brought in any circuit court if all
_ partiesstipulate and that court agrees.
102.22 Penalty for delayed payments; interest. (1) If (b) In such an action a complaint shall be served waith

the employer or his or her insurer inexcusaitays in making aythenticatectopy of the summons. The complaint need not be
thefirst payment that is due an injured employee for more than @& ified, but shall state the grounds upon which a review is sought.
daysatfter the day on which the employee leaves work as a restirviceupon a commissioner or agent authorized byctiremis

of an injury and if the amount due is $500 or more pdments  sjonto accept service constitutes complete service on all parties,
asto which the delay is found shalé increased by 10%. If thepytthere shall be left with the person so served as many copies of
employeror his or her insurer inexcusably delaysnaking the the summons and complaint as there are defendants, and the com
first payment that is due an injured employee for more than gfissionshall mail one copy to each other defendant.

daysafter the day on which the employee leaves work as a resulfcy gxcept as provided in péem), the commission shall serve

of an injury the payments as to which telay is found may be jis answer within 20 days after the service of the complaint, and,

increased by 10%. If the employer or his or her insurer inexCygithin thelike time, the adverse party may serve an answer to the
ably delays for any length of time in making any otbayment - ¢,mnjaint, which answer mayby way ofcounterclaim or cross

thatis due an injured employee, the payments as to which plaint,ask for the review dhe order or award referred to in

delayis found may be increased by 10%Vhere the delay is {he complaint, with the sameffect as if the party had commenced
chargeabléo the employer and not the insurer s102.62shall aseparate action for the review thereof.

apply andthe relative liability of the parties shall be fixed and dis (cm) If an adverse party to the proceeding brought under par

chargedas therein provided. The department may also order t&ej‘is an insurance compartjie insurance company may serve an

employer or insurance carrier to reimburseghwloyee for any . I .
financechages, collection chges or interesvhich the employee answerto the complaint within 45 days after the service of the

€ : . laint.
aidas a result of the inexcusable delay by the employer o inst?T'P .
gncecarrier y vy Pioy (d) The commission shall make return to the court of all docu

. ... mentsand papers on file in the mattall testimony that has been
(2) If the sum ordered by the department to be paid ipaiot (5o and the commissios’orde findings, and award. Such

whendue, that sum shall bear interest at the rate of 10% per yga{,iof the commission when filed in tiffice of the clerk of
The state isliable for such interest on awards issued againstt e circuit court shall, with the papers specified ir889.15

]lj”derth's c?agterr':'hti dep?rttmentthas ju_rtlﬁ_dlctlon to |ss$¢tehaV\(/jar nstitutea judgment roll in the action; and it shall not be neces
or payment okuch interest at any ime within one year of the ryto have a transcript approved. The action may thereupon be

of its order or upon appeal after final court determination. Su :
. X oughton for hearing before the court upon the record by any
interestbecomes due from the date the examierder becomes partyon 10 days' notice to the other: subject, howeizethe pre

final or from the date of a decision the labor and industry review yigions of law for a change of the place of trial or the calling in of
commissionwhichever is later anotherjudge

(3) If upon petition for review the Ocommissiorﬁaﬁs an (e) Upon such hearing, the court may confirm or set aside such
examiner’sorder interest at the rate of 7% per yearthe amount  qer or award; and any judgment which may theretofore have

orderedby theexaminer shall be due for the period beginning h . A hall ; |
the 21st day after the date of the examis@rder and ending onofﬁeefgﬁfonﬂiiggrtoﬁggg?' but the same shall basee only upon

the date paid under the commiss®decision. If upon petition for L . . .

judicial review under s102.23the court d&rms the commissios’ 1. That the commission acted without or in exafsts pow

decision,interest at the rate of 7% per year on the amount ordefdd-

by the examiner shall be due up to the date of the commission’ 2- That the order or award was procured by fraud.

decision,and thereafter interest shall be computed undef®ub. 3. That the findings of fact by the commission do not support
History: 1977 c. 1951979 c. 10s.60 (13) 1979 c. 2781981 c. 921983 a. 98  the order or award.

lg‘?seadziingr?]zri'cii assess the penalty for inexcusable delay in making paym. 2) Uponthe trial of any such action the court shall disregard
prior to the entry of an ordeiThe question of inexcusable delay is one of law and tH‘éFH irregularity orerror of the commission or the department

courtsare not bound by the departmeriinding as to it. Milwaukee County v Unlessit is made to dirmatively appeathat the plaintffwas dam

DILHR, 48 Ws. 2d 392180 N.W2d 513(1970). agedthereby

The penalty under sub. (1) does not bar an action for bad faith for failure to pay a . .
claim. Coleman vAmericanUniversal Insurance C86 Ws. 2d 615273 N.W2d (3) The record in any case shall be transmitted to the depart
220(1979). mentwithin 5 days after expiration of the time for appeal from the

LIRC's application of sub. (1) was entitled to great weight deference. Beve i oam
Enterprises’. LIRC, 2002 W1 App 23250 Wis. 2d 246640N.W.2d 51801-0970 Bfderor judgment of the court, unless appeal shall be ti
suchorder or judgment.

102.23 Judicial review. (1) (a) The findings of fact made (4) Wheneveran award is made against the state the attorney
by the commission acting within its powers shall, in the abser@@neraimay bring an action for review thereof in the same manner
of fraud, be conclusive. The order or awgrénting or denying @nhdupon the same grounds as are provided by(8jb.
compensationeither interlocutory or final, whether judgment has (5) Whenan action for review involves only the question of
beenrendered on it or nots subject to review only as providedliability as between the employer and onenore insurance com

in this section and not under @27 or s.801.02 Within 30 days paniesor as between several insurance companies, a party that has
afterthe date ofin order or award made by the commission eithbeenordered bythe department, the commission, or a court to pay
originally or after the filing of a petitiofor review with the depart compensationis not relieved from paying compensation as
mentunder s102.18any party aggrieved thereby may by servingrdered.

a complaint as provided in pgb) and filing the summons and  (6) If the commissios order or award depends on any fact
complaintwith the clerk of the circuit coudtommence, in circuit found by the commission, the court shall not substitute its-judg
court,an actioragainst the commission for the review of the ordenentfor that of the commission as to the weight or credibility of
or award, in which action the adverse party shall also be madihaevidence on any finding of fact. The conmay however set
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asidethe commissio’ order or award and remand the cagbdo ing or proceedings, or it may enter the projpeigment upon the
commissionif the commissiors orderor award depends on anyfindings of the commission, ake nature of the case shall demand.
materialand controverted finding of fatiat is not supported by An abstract of the judgment entered by the trial court upon the
credibleand substantial evidence. review of any order or award shall be made by the clerk of circuit
History: 1973 c. 1501975 c. 199Sup. Ct. Order73 Ws. 2d xxxi (1976)1977  court upon the judgment and lien docket entry of any judgment

c. 291977 c. 188859, 135 1977 ¢. 195272, 447, Sup. Ct. Ordei83 Ws. 2d xii - :
(1978):1979 0278 1981 ¢. 393,252 1983 a. 98122 538 1985 a 831997 a. 187 WNiCh may have been rendered upon the order or awaah- T

2001a. 37 2005 a. 172442 scriptsof the abstract may be obtained for like entry upon the judg
Judicial Council Committee’s Note, 1976The procedure for initiating a petition mentand lien dockets of the courts of other counties.

for judicial review under ch. 102 is governed by the provisions of s. 102.23 rather than . .

the provisions for initiating a civil action under s. 801.02. [Re Ordecgfe Jan. 1, (2) After the_commencemenf an action to review any award

1977] of the commission the parties may have the record remanded by
The fact that a party appealing from a DILHR order as to unemployment cotthe court for such time and under such condition as they may pro

pensatiorlabeled his petition “unde227.15” [now 227.52], is immaterial since thei }de for thepurpose of having the department act upon theques

circuit court had subject matter jurisdiction. An answer by the department that . . 8 . .
227.15[now 227.52] gave no jurisdiction amounted to an appearance, and the de| of approving or disapproving any settlementompromise

mentcould not later claim that the court had no personal jurisdiction because thetthe parties may desire to have so approved. If approved the

appellanthad not served summons and complaint. LeeDILHR, 49 Wis. 2d 491 ; f
182N.W.2d 245(1971). actionshall be at an end and judgment may be entered thgon

A finding of fact, whether ultimate or evidentiaiy still in itsessential nature a @Pprovalas upon an award. If not approved itbeord shall forth
;act,whhereasraor)clusifon Iof law accepts th?sle factshand Pyjudicgal rr]eas,on(;r)g reswiith be returned to the circuit court and the action shall proceed
rom the application of rules or concepts of law to those facts whether undispute
not. Kress Packing Co. Kottwitz, 61 Wis. 2d 175212 N.W2d 97(1973). cé%:]fstr:)? _relr;]%ncd 12??9$7esggr?;gi 2781995 a. 224

A challenge to the constitutionality sdib. (1) was not sustained since it is manifest y: ’ ’ ’ S
from the statute that the legislature intended to have the department be the real partﬁ .
in interest and not a mere nominal partyunter v DILHR, 64 Ws. 2d 97218 102.25 Appeal from judgment on award. (1) Any party
N.W.2d 314(1974). aggrievedby a judgment entered upon tlexiew of any order or

Whenthe claimant timely appealed an adverse woéskesmpensation decision in ithi ; ; =
goodfaith, but erroneously captioned the appeal, the trial court abused its discre ardmay appeal therefrom within the time peI’IOd SpeCIflEd

by dismissing the actionCruz v DILHR, 81 Wis. 2d 442260 N.w2d 692(1978).  S.808.04 (1) A trial court shall not require the commission or any
An employer whose unemployment compensation acdsurtt afected by the —party to the action to execute, serve or file an undertalmgr
commission’ddetermination has no standing to seek judicial reviearnwell Per g 808.070r to serve, or secure approval of, a transcript of the notes

sonnelAssociates VDILHR, 92 Wis. 2d 53284 N.W2d 706(Ct. App. 1979). . . "
An agencys mixed conclusions of law and findingsfatt may be analyzed by of thestenographic reporter or the tape of the recording machine.

using2 methods: 1) the analytical method of separating law from fact; or jatie ~ 1hestate is a party aggrieved under this subsection if a judgment

cal or policymethod that avoids law and fact labels and searches for a rational bisigntered upon the review confirming any order or award against
for theagencys decision. United & of Greater Milwaukee WILHR, 105 Wis. 2d

447,313 N.W2d 858(Ct. App. 1981). it. At any time before the case is set down for hearing in the court
A failure to properly serve the commissimursuant to sub. (1) (b) results in a juris Of appeals or the supreme court, the parties may havedbed
dictional defect rather than a mere technical er@omez vLIRC,153 Ws. 2d 686  remandecby the court tahe department in the same manner and

4Ség(‘:\:\étzigng;g/;égﬂ.slnsi)?sgbplicable to judicial review of LIRC orders under cfor the same purposes as prOVidEd for remanding from the circuit
102. There isno power to reopen a matter that has been fully determined underréf?.urtto the department underi2.24 (2) )
102. Kwaterski vLIRC, 158 Wis. 2d 1.2, 462 N.W2d 534(Ct. App. 1990). (2) It shall be the duty afhe clerk of any court rendering a

A LIRC decision is to be upheld unless it directly contravenes the wordsstéthe e ; feai
ute,is clearly contrary to legislative intent, or is otherwise without a rational basg?msmnaﬁec“ng an award of the commission to promptly fur

WisconsinElectric Power Co. \LIRC, 226 Ws. 2d 778595 N.W2d 23(1999), hishthe commission with a copy of such decision withoutgdar
97-2747 History: 1971 c. 148Sup. Ct. Orde67 Ws. 2d 585, 774 (1975).977 c. 29187,
An appeal under s. 102.16 (2m) (e) of a department determination may be sen@5j418 1979 c. 2781983 a. 219
undersub. (1) (b) orthe department or the commission. McDonougbepartment  Judicial Council Note, 1983:Sub. (1) is amended to replace the appeal deadline
of Workforce Developmen227 Ws. 2d 271595 N.W2d 686(1999),97-3711 ~  of 30 days after service of notice of entry of judgment or award by the standard time
Undersub. (1) (a), judicial review is available only fram order or award granting sﬂ:ecifiedin s. 808.04 (1), stats., for greater uniformifjhe subsection is further
or denying compensation. Judicial review by common law certiorari was not avaimendedo eliminate the superfluous provisions for calendaring and hearing the
able for a claim that LIRC failed to act within the statutory time limitations under sppeal. [Bill 151-S]
102.18(4), which would be subject to judicial review of any subsequent order or p court order setting aside an administrativéer and remanding the case to the
awardgranting or denying compensation in that casielal. LIRC, 2002 WI 72 administrative agency disposed of the entire matter in litigation andppeslable

253Wis. 2d 426645 N.W2d 870 00-3548 asof right. Bearns MDILHR, 102 Ws. 2d 70306 N.W2d 22(1981).
The plaintiff complied with the requirement of sub. (1) that every adverse party be

madea defendant by naming the defendatsurer in the caption of the summons
and complaint, which were timely filed and served even thouginsbeer was not 102.26 Fees and costs. (1) No fees may be chged bythe

mentionedn the complaing body Selaiden vColumbia Hospita2002 Wi App 99 clerk of any circuit court forthe performance of any service

253Wis. 2d 553644 N.W2d 690 01-2046 i i i
Sub.(5) requires an employer to make payment diisabled employee pending requiredoy thischapterexcept for the entry of judgments and-cer

appealof a date of injury defense &m occupational disease case when the empzoy_ertiﬁed transcripts of judgments. In prpceedings '[Q TEVieV\( an o.rder
liability is not disputedbn appeal and the only question is who will pay benefitsor award, costs as between the parties shall be in the discretion of

Boscov. LIRC, 2004 WI 77272 Ws. 2d 586681 N.W2d 157 03-0662 ; e
Becauses. 102.18 (1) (bp) specifically allows for the imposition of bad faith pena‘he court, but no costs may be taxed against the commission.

tieson an employer for failure to pay benefits and because sub. (5) specifically directs(2) Unlesspreviously authorized by the department,fae

theemployer to pay benefits pending an appeal when the only issue is who will AR i i
benefits, an employer may be subject to bad faith penalties uridi. 8 (1) (bp), ybe Chaged or received for the enforcement or collection of

independentrom its insurerwhen it fails to pay benefita accordance with sub. (5). any claim for compe_nsation, nor may any contract fc_)r that
Boscov. LIRC, 2004 WI 77272 Ws. 2d 586681 N.W2d 157 03-0662 enforcemenbr collection be enforceable when that feelusive

UnderMiller an “adverse party” for workés compensation actioms circuit court H i
includesany party bound by the Commissismrder or award granting denying of all taxable attorney fees paid or agreed to be paid for that

compensatiofo the claimant. The interests of an adverse party need not necess@fiforcemenbr collection, exceeds 20 percent of the amount at
be adverse to the party filing a circuit court action. Xcel Bgeervices, Inc.v  which that claim is compromised or of the amountarded,
LIRC, 2012 WI App 19339 Wis. 2d 413810 N.W2d 865 11-0203 B : : il
Defaultjudgment is unavailable to plairiifunder this section when teenployer adJ.Udged’or _coIIectgd, except that @ases of admitted “ab.lllty In
hastimely answered. Ellis.\Department of Administratio2011 Wi App 67333  Which there is no dispute as tike amount of compensation due
Wié- %d 2t28800 N-W2g6 10*137&1 defendant under sub. (1) (a) depri than_din which no hearing or appeal is necesstrg fee chayed
ailureto name an adverse party as a defendant under sub. (1) (a) deprives
cuit court of competency and requirdismissal of the complaint. “Adverse party” ?ﬁﬁy n,Ot exceed :,LO Perce”t' but ,nOt to exceed $250, of the amount
includeseveryparty whose interest in relation to the judgment or decree appea@tiwhich that claim is compromised or of the amount awarded,
fromis if;(corfgct Withsthe_modiflicatim g?gvgrosfésv(\)ﬁgeht giéh\% actzi%nzfgaiggigcial adjudgedor collected. The limitations to fees shall apply to the
NW.20 665 110803 ¢+ oo ne MR 4 s : combinedchages of attorneys, solicitors, representatives, and
Judicial review of workmes'compensation cases. Haferman, 1973 WLR 5762djusterswho knowingly combine their ffrts toward the

enforcemenor collection of any compensation claim.
102.24 Remanding record. (1) Upon the setting aside of (3) (a) Except as provided in pgb), compensation exceed
any order or award, the court may recommit the controvensly ing $100 in favor of any claimant shall be made payabkntb
remandthe record in the case to the commission for further heaelivereddirectly to the claimant in person.
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(b) 1. Thedepartment may upon application of any interested be an employer under this chaped obtain insurance for pay
party and subject to sulf2) fix the fee of the claimargattorney mentof compensation. If a joint ventutkat is subject to this
or representative and provide in the award for that fee to be peldpteronly because the joint venture elected to be an employer
directly to the attorney or representative. under this chapter is dissolved and cancels or terminates its con

2. At the request of the claimant medical expense, witnel§gct for the insurance of compensation untles chapterthat

feesand other chalesassociated with the claim may be orderel®int venture is deemed to havéestedwithdrawal, which shall
paid out of the amount awarded. be effective on the day after the contract is canceled or terminated.

3. The claimant may request the insurer or self-insured (b) Exemption fom duty to inswe. The department may grant
employerto pay any compensation that is due the claimant Bywritten order of exemption to an employer who shows its{inan
depositingthe payment directly into an account maintainethiey Cial ability to pay the amount of compensation, agrees to report
claimantat a financial institution. If the insurer or self-insuredgithfully all compensable injuries and agrees to comply with this
employer agrees to thaequest, the insurer or self-insurechapterand the rules dhe department. The department may-con
employermay deposit the payment by direct deposit, electrorftion the granting of an exemption upon the emply&rmish
fundstransfer or any other money transfer technique apprdoyed ing of satisfactory security tguarantee payment of all claims
the department. The claimant may revoke a request under thi§lercompensation. The department may require that bonds or

subdivisionat any time by providing appropriate written notice t§ther personal guarantees be enforceable against sureties in the
theinsurer or self-insured employer samemanner as an award may be enforced. The department may

(c) Payment according to the directions of the award shall pf§°™ ime to time require proof dinancial ability of the employer

tect the employer and the employ@insurer or the uninsured '© Pay compensation. Argxemption shall be void if the applica
employersfund if applicable, from any claim of attorneyien. tion for it contains a financial statement which is false in any-mate

. S A ._rial respect. An employer who files an application containing a
(4) The chaging or receiving of any fee in violation of thiS¢y|sefinancial statement remaissibject to paxa). The depart

sectionshall be unlawful, and the attorney or other person guilf{antmar i
. . y promulgate rules establishing an amount to bgetar
thereofshall forfeit double the amount retained by the attorney oy 4 initial applicant for exemption under this paragraph and an

otherperson, the same to be collected by the state in an actiof i ,al amount to be chged to employers that have been
debt,upon complaint of the department. Out of the sum recovey, mptecunder this paragraph.
the court shall direct payment to the injured party of the amount (c) Revocation of exemptioriThe department, after seeking

of the overchage. : - ; .
History: 1071 c. 1481075 c. 14%54 1075 c. 1091077 c. 201079 c. 27g1ess. L€ advice of the self=insurers council, may revoke an exemption

a.83 1980 a. 641093 a. 490402 1995 a. 2241999 a. 92001 a. 372007 a. 185  grantedto an employer under pgb), upon giving the employer
Cross—reference: See also DWD 80.43 Wis. adm. code. 10 days’ written notice, if the department finds that the empleyer
Theonly fee authorized to be paid to arigrk of court under sub. (1) is the fee financial condition is inadequate to pay its employees’ claims for

unders. 814.61 (5), when applicabl@6 Atty. Gen. 148 compensatiorthat the employer has received an excessive num

ber of claims for compensaticor that the employer has failed to

) X . dischargefaithfully its obligations according to the agreement

(1) Exceptas providedn sub.(2), no claim for compensation c,ntainedin the application for exemptiorThe employer may

shallbe assignable, but this provision shall néaithe survival \yihin 10 days after receipt of the notice of revocation, request in

thereof; nor shall any claim for compensation, or compensatiQfyiing a review of the revocation lijte secretary or the seere

awarded,or paid, be taken for the debts of the party entltle(g&yys designee and the secretary or the secrstdggigneshall

thereto. _ _ o reviewthe revocation within 30 days after receipt of the request
(2) (a) A benefit under this chapter &ssignable under s. for review If the employer is aggrieved by the determination of

46.10(14) (e) 49.345 (14) (¢)301.12 (14) ()767.225 (1XL), thesecretary or the secretarylesignee, the employer meaythin

767.513(3), or 767.75 (L)or (2m). 10 days after receipt of noticef that determination, request a
(b) If a governmental unjtrovides public assistance under chhearingunder s102.17 If the secretary or the secretargesig

49 to pay medical costs or living expenses related to a claim undeedetermines that the employ&exemptiorshould be revoked,

this chapterthe employer or insurance carrier owing compensthe employer shall obtain insurance coverage as requineér

tion shall reimburse that governmental unit any compensatipar.(a) immediately upon receipt of notice of that determination

awardedor paid if the governmental unit has given the parties &md, notwithstanding the pendency of proceedings ursfer

the claimwritten notice stating that it provided the assistance ad@2.17to 102.25 shall keep that coverage in force until another
the cost of the assistance provided. Reimbursement shall eqergmptionunder par(b) is granted.

thelesser of either the amount of assistance the governmoeittal  (d) Effect of insuring with unauthorized ingur An employer

providedor two-thirds of the amount of tlevard or payment who procures an exemption under.p@) and thereafter enters

remainingafter deduction of attorney feaad any other fees or into any agreement for excess insurance covesétijean insurer
costschageable under ctL.02 The department shall comply with not authorized to do business in this state shall report that-agree
thll:? paragraph when making payments undéi02.81 mentto the department immediatelfhe placing of such cover

199'755??’9 122%11%9%02932%%%3;- 43@922651_%%%3-3?%939 a. 641993 a.481  ggeshall not by itselbe grounds for revocation of the exemption.

(3) PROVISION OF ALTERNATIVE BENEFITS. (&) An employer

102.28 Preference of claims; worker ’s compensation ~ Mayfile with the department an application for exempfiam
insurance. (1) PReFEReNCE. The wholeclaim for compensa the duty to pay compensation ynder thIS. chapter with respect to
tion for the injury or death of any employee or anyard or judg any employee whaigns the waiver described in sutidand the
mentthereon, and anglaim for unpaid compensation insurancéffidavit described in suba. if an authorized representative of
premiums are entitled to preference in bankruptcy or insolven@#ﬁre"g'_c’_uS sect tavhich the employee belongs signs tHedat
proceedingss is givercreditors’ actions except as denied or-limVit Specified in subd3. and the agreement described in subd.
ited by any law of this state or kifte federal bankruptcy act, putAn application for exemption under this paragraph shall include
this section shall not impair the liaf any judgment entered upon@!! of the following: _ _
any award. 1. Awritten waiver by the employee, of the employee is a

(2) REQUIREDINSURANCE;EXCEPTIONS. (a) Duty to insue pay ~ Mminor, by the employeand his or her parent or guardian of all
ment for compensation. Unless exempted by the departmerompensatiounder this chapter other than the alternative bene
underpar (b) or sub(3), every employeras described in $02.04 fits provided under pa(c).
(1), shall insure payment for that compensation iniresurer 2. Anaffidavit by the employee pif the employee is a minor
authorizedo do business in thitate. A joint venture may electby the employee and his or her parent or guardian statinththat

102.27 Claims and awards protected; exceptions.
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employee is anember of a recognized religious sect and that, as(d) The department shall provide a form for the application for
aresult of the employeg’adherence to thestablished tenets or exemptionof an employer under pgg) (intro.) the waiver and
teachingsof the religious sect, the employeecnscientiously affidavit of an employee under péa) 1.and2., theaffidavit of
opposedo accepting the benefits of any public or priviatur  areligious sect under pga) 3.and the agreement of a religious
ancethat makepayments in the event of death, disabililg age sectunder par(a) 4. A properly completed form is prima facie
or retirement, or that makes payments toward the cost of er pewvidenceof satisfaction of the conditions under.[&) as to the
videsmedical care, including any benefits provided under the fethatter contained in the form.
eralsocial security ac2 USC 3010 13971 (4) CLosuREORDER. (a) When the department discovers an
3. An afidavit by anauthorized representative of the religiousininsuredemployey the department may order the employer to
sectto which the employee belongs stating that the religiees ceaseoperations until the employer complies with s{&).
hasa long-standing history of providing its members Wwhoome  (b) If the department believes thatemployer may be an unin
dependenbn the support of the religious sect as a result of worlsnredemployer the department shall notify the employerttud
relatedln_ju_rles, and the _dependents of those members, with-a staifeged violation of sub(2) and thepossibility of closure under
dard of IIVIng and medical treatment that are reasonable Whﬁﬂs subsection. The emp|0yer may request and shall receive a
comparedo the general standard of living and medtosétment hearingunder s102.170n the matter if the employer applies for

for members of the religious sect. a hearing within 10 days after the notice of the alleged violation
4. An agreement signed by an authorized representative ofitheerved.
religioussect to which the employee belonggtovide the finan (c) After a hearing under pgb), or without a hearing if one

cial and medical assistance describedlibd.3. to the employee s not requested, the department may issue an order to an employer

andto the employes’ dependents if the employee sustains ag cease operations orfiading that the employer is an uninsured
injury which, but for the waiver under subd., the employer employer.

would be liable for under £02.03 o (d) The department of justice may bring an action incayt
~ (b) The department shall approve an application unde(aar of competent jurisdictiorfor an injunction or other remedy to
if the department determines that all of the following Condltlo@ﬁ]forcethe departmerg’order to cease operatiamsder par(c).

aresatisfied: . . _ (5) EMPLOYER'SLIABILITY. If compensation is awarded under
1. The employee has waived all compensation under thifis chapteragainst any employer who at the time ofabeident
chapterother than the alternative benefits provided unde@ar hasnot complied with sul2), such employer shall not be entitled
2. The employee is a member of a religious sect whose estdto such award or any judgment entered thereon, to any of the
lishedtenets or teachings oppose acceptingotireefits of insur  exemptionsof property from seizure and sale on execution
anceas described in pa@) 2.and thatas a result of adherenceallowedin ss.815.18t0815.21 If such employer is a corporation,
to those tenets or teachings, the employee conscientioutslgofficers and directors thereof shall be individually and jointly
opposesaccepting those benefits. and severally liable for any portion of any such judgment as is
3. The religious sect to which the employee belongsahageturnedunsatisfied after execution against the corporation.
long—establishethistory of providing its members who become (6) RePORTS BY EMPLOYER. Every employer shall upon
dependenbn the religious sect as a result of work—-related injuriegquesiof the department report to it the number of employees and
andthe dependents of those members, with a standdidraf the nature of their work and also the name of the insuraone
andmedical treatment that are reasonable wdwnpared to the pany with whom the employer has insured liability under this
general standard of living and medical treatment for mendferschapterand the numbeand date of expiration of such polidyail
thereligious sect.In determining whether the religious sect haare to furnish such report within 10 dajiem the making of a
a long-standing history oproviding the financial and medical requestby certified mail shall constitute presumptive evidence
assistanceescribed in this subdivision, the department shall prihatthe delinquent employer is violating s(B).
sumethat a 25-year history of providing that financial and medi (7) |nsoLvENT EMPLOYERS;ASSESSMENTS. (@) If an employer
cal assistance is long-standing for purposes of this subdivisiogho is currently or was formerly exempted by writtender of the
4. The religious sect to which the employee belongs hdepartmentinder sub(2) is unable to pay an award, judgment is
agreedto provide the financial and medical assistance describethdered in accordance withl€2.20againsthat employerand
in subd.3. to the employee and to the dependents of the employ@eecutionis levied and returned unsatisfied in whole opéant,
if the employee sustains an injury that, but for the waiver ungexymentgor the employes liability shall be made from the fund
par.(a) 1, the employer would be liable for under62.03 establishedunder sub(8). If a currently or formerly exempted
(c) An employee who has signed a waiver under(@pf.and €mployerfiles for bankruptcy and not less than 60 days dfietr
anaffidavit under par(a) 2, who sustains an injury that, but forfiling the department has reason to believe that compensation pay
thatwaiver, the employer would be liabfer under s102.03 who mentsdue are not being paid, tdepartment in its discretion may
atthe time of the injury was a member of a religious sect who&eke payment for the employey liability from the fund estab
authorizedrepresentative has filed arfidvit under par(a) 3. lishedunder sub(8). The secretary of administration shall pro
andan agreement under p&) 4.and who as a result of the injuryceedto recover such payments from the employer or the employ
becomes dependent on the religious sect for financiaiautical ~€r's receiver or trustee in bankruptcgnd may commence an
assistanceor the employes’ dependent, may requeshaaring actionor proceeding or file a claim therefofhe attorney genz_eral
unders.102.17 (1)to determine if the religious sect has provide@hall appear on behalf of the secretary of administration in any
the employee and his or her dependents with a standard of livi#i¢hactionor proceeding. All moneys recovered in any such
andmedical treatment that are reasonable wdmmpared to the actionor proceeding shall be paid into the fund established under
general standard of living and medical treatment for mendferssub.(8).
thereligious sect. If, after hearing, the department deterrifia¢s  (b) Each employer exempted by written order of the depart
thereligious sect has not provided that standard of living or-medaentunder sub(2) shall pay into the fund established by 8b.
cal treatment, or both, the department may dtereligious sect a sum equal to that assessed against each of the other such exempt
to provide alternative benefits to that employee or hiser employersupon the issuance af initial order The order shall
dependentor both, in an amount that is reasonabider the cir  providefor a sumsuficient to secure estimated payments of the
cumstancedhut not in excess of the benefits that the employeeiasolventexempt employer due for the period up to the date of the
dependentcould have received under this chapter but for trederand for one year following the date of the order and to pay
waiver under par(a) 1. the estimated cost of insurance carrier or insurance sengee or
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nizationservices undgpar (c). Payments ordered to be made tsupplementabenefit fund shall be reimbursed for all payments
the fund shall be paid to the department within 30 days. If-addhadeby the employeglinsurancesarrier or department, or which
tional moneys are requiredurther assessments shall be madie employer insurance carrieor departmeninay be obligated
basedon orders of the department with assessment prorated ontgake inthe future, under this chaptexcept that the employer
basisof the gross payroll for this state of the exempt employe&fisurancecarrier or department shall not be reimbursedéy
reportedto the department for the previous calendar year fpaymentsmade or to be made underl§2.18 (1) (bp)102.22
unerrploymentnsuran((:d? zurpc;]sleosaur;]der ?}8(1 If the exemﬁt ”102_35(3), 102.57 or102.60

employeris not coveredinder ¢ then the department shall 3~ Ay pajance remaining after the reimbursement described
determinethe comparable gross payroll for the exesmpployer Ij1r6tsubd.2. shall be paid to the employee or the emplygek

If payment of anyassessment made under this subsection is | ) h " - .
madewithin 30days of the order of the department, the attornéy"2I'éPresentative or other person entitled to bring action.

generaimay appear on behalf of the state to collect the assessmenf€) If both the employee or the employegersonal represen
(c) The department may retain an insurance carrier or-insfffive or other persoentitled to bring action, and the emplayer
anceserviceorganization to process, investigate and pay valgPmpensatiomsurey or department, join in the pressing of said

claims. The chage for such service shall be paid from the funglaimand are represented b_y counsel, the attorney feeg allowed as
asprovided under pa(b). apart of the costs of collection shall be, unless otherwise agreed

(8) SELF-INSURED EMPLOYERSLIABILITY FUND. The moneys UPON: divided between the attorneys for those parties as directed

paidinto the state treasury under s, together with all accrued PY the court or by the department.

interest,shall constitute a separate nonlapsfbted designated as  (d) A settlement of a 3rd—party claim shall be void untass

the self-insured employers liability fund. Moneys in the fund magettlementand the distribution of the proceeds of #etlement

be expended only as provided in2€.445 (1) (spnd may not be areapproved bythe court before whom the action is pending or
usedfor an other purpose of the state. if no action is pending, then by a court of record or by the depart

History: 1973 c. 150Sup. Ct. Ordel67 Ws. 2d 585, 774 (1975)975 c. 14%s. ment.
23,54; 1975 c. 1991977 c. 1951981 c. 921983 a. 981985 a. 831987 a. 1791989 N )
a.64 1991 a. 851993 a. 811995 a. 17; 1997 a. 3839, 2003 a. 332005 a. 172 (2) In the case of liability of themployer or insurer to make

Cross-reference: See also s&WD 80.40and80.6Q Wis. adm. code. paymentinto the state treasury underl§2.49or 102.59 if the

The “insurepayment” requirement of sub. (2) (a) requires an employer to proviggiyry or death was due to the actionable act, neglect or default of
coverageor everyemployee in all possible employment situations. Substantial com !

pliancewith sub. (2) (a) is not sfifient. This provision does not violate due process& 3"_d party the employer or insurer shdlave a r_ight of action
Statev. Koch,195 Wis. 2d 801537 N.W2d 39(Ct. App. 1995)94-1230 againstthe 3rd party to recover the sum so paid into the state trea

. . . . sury, which right may be enforced either by joining in the action
102.29  Third party liability . (1) (&) The making of alaim mentionedin sub.(1), or by independent actionContributory
for compensation against an employer or compensation insyigpjigenceof the employee because of whose injirgeath such
for the injury or death of an employee shall né¢etfthe right of - oy mentwas made shall bar recovery if such negligence was
the employee, the employeepersonal representative, ather reaterthan the negligence tifie person against whom recovery

personentitled to bring action to make claim or maintain an acti sought, and the recovery allowed the employer or insurer shall

Lréftgrrrte%%g |2:taa g¥dotr;${ pig ;%raﬂutﬂ;'mgznor g‘ea;a_m,bhe;?:na 2 diminished in proportion to the amount of negligence attributa
pary, g y any to such injured or deceased employee. Any action brought

" bl
suchperson against a 3rd party for damages by reason of an m@ . . !
to which $102.03to 102.66are applicable, or the adjustment of'der this subsection maypon order of the court, be consoll

any such claim, déct the right of the injured employee or théfatedand tried together with any action brought under gljb.
employee’sdependents to recover compensation. An employer or(3) Nothing in this chapter shall prevent an employee from
compensatiomsurer that has paid or is obligated to pay a lawfigking the compensation that the employee may be entitled to
claim under this chapter shall have the same right to make claimderthis chapter and also maintaining a cagtion against any
or maintain an action in tort against any other party for sjohy  physician,chiropractor psychologist, dentist, physiciassistant,
or death. If the department pays or is obligated to pay a cla@mivancedractice nurse prescriber podiatrist for malpractice.
unders.102.66(1) or 102.81 (1) the department shall also have (4) |f the employer and the 3rd parye insured by the same
theright to maintain an action in tort against any other party fgksrer, or by the insurers who are under common contha,
the employess injury or death. Howeveeach shall give to the employersinsurer shalpromptly notify the parties in interest and
other reasonable notice and opportunity to join in the making e gepartment. If the employer has assumed the liabilitheof
suchclaimor the instituting of an action and to be represented Ry party it shall give similar notice, in default of which any settle
counsel. ) ) mentwith an injured employee or beneficiary is void. This-sub
(b) If a party entitled to notice cannot teeind, the department sectiondoes not prevent the employer or compensation insurer
shall become the agent of that party for the givingafotice as rom sharing in the proceeds of any 3rd—party claim or action, as
requiredin par (a) and the notice, when given to the departmentaiforth in sub(1).

shallinclude an didavit setting forth the facts, including the steps (5) An insurer subject to sul4) which fails to comply with

takento locate that partyEach shall have an equal voice in th i e b
prosecutiorof the claim, and any disputes arising shall be pass%l? notice provision of that subsection and whiafis to com

upon by the court before whom the case is pendarg] if no mencea 3rd-party action, within theygars allowed by £93.54

actionis pending, theby a court of record or by the departmentfaynot plead that $893.54is a bar in any action commenced by

If notice is given as provided in pa), the liability of thetort-fea  theinjured employee under this section againstsarch 3rd party

sor shall be determined as to all parties having a right to magébsequerto 3 years from the date of injutyut prior to 6 years

claim and, irrespectivef whether or not all parties join in prese from such date of injuryAny recovery in such an actionlisited

cuting the claim, the proceeds of the claim shall be divided as & the insured liability othe 3rd party In any such action com

lows: mencedby the injured employee subsequent to the 3—-year period,
1. After deducting the reasonable cost of collection, one-thitde insurer of the employer shall forfeit all right to participate

of the remainder shall in any event be paid to the injured employé€h action as a complainant and to recover any payments made

or the employes’ personal representative or other person entitlg@der this chapter

to bring action. (6) (a) In this subsectiorftemporary help agency” means a
2. Outof the balance remaining after the deduction and pagmporaryhelp agency that igrimarily engaged in the business

mentspecified in subdL., the employerthe insurance carrieor,  of placing its employees with or leasing its employeemtather

if applicable, the uninsured employers fund or the work injusmployeras provided in s102.01 (2) (f)
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102.29 WORKER’S COMPENSATION Updated 11-12Wis. Stats. 26

(b) No employee of a temporary help agency who makeshaalthservices or by a consin Wrks agencyas defined in s.
claim for compensation may make a claim or maintain an actid9.001 (9) or other provider under contract with the department
in tort against any of the following: of health services or a county department undé6.215 46.22

1. Any employer thatompensates the temporary help agensy 46.23or tribal governing body to administer the food stamp
for the employe&’ services. employmentand train_ing program and who me_lkes a cl_aim_ for

2. Any other temporary help agency that is compengated cOmpensatiominder this chapter may make a claim or maintain an
that employer for another employsaervices. actionin tort against the employer who provided émeployment

3. Any employee of that compensating employer or of thgpdtrammg frqm Wh'c_h the claim aro§e. .
othertemporary help agencynless the employee who makes a (9) No participant in a work experience component of a job
claim for compensation would have a right under2.03 (2o  Opportunitiesand basic skills program who, unde#$.193 (6)
bring an action against the employee of the compensatiff) 1997 stats., was considered to be an employee of the agency
employeror the employee of the other temporary help agencyagiministeringhatprogram, or who, under 49.193 (6) (a)1997
the employees were coemployees. stats. was provided workes compensation coverage by the-per

(c) No employeef an employer that compensates a temporapg" @dministering thework experience component, and who
help agency for another employsservices who makes a claimT'akesa claim for compensation undiiis chapter may make a

for compensation may makectaim or maintain an action in tort €/aim or maintain an action in tort against the employer whe pro
againstany of the following: videdthe work experience from which the claim arose. This sub

1. The temporary help agency Z?)(/:“Z%n fggss not apply to injuries occurring after Febru

2. Any employee of the temporary help agenayless the - . .
employeewho makes a claim for compensation would have a (10) A practitioner who, under £57.03 is considered an

- ; . : mployeeof the state for purposes of worlkecompensation cev
right under $102.03 (2)to bring an action against the employeg gewhile providing services on behalf of a health care fagility

of the temporary help agency if the empl_oyee_s were Coemployﬁgdepartment of health services, or a local health department
h(6m) k(a) NolleaSt]?d employee, ?s defined 'ﬂ|?2'31|5 (1) (@) duringa state of emgencyand who makes a claim for compensa
\tN' oma et_s ac a;mt or C(_)m{)ensa Ifotrtlw m]f“lll make a claim or-majfhn ynder thizhaptemay not make a claim or maintain an action
ainan action in tort against any or the following: in tort against the health care facijidepartment, or locdlealth
1. The client, as defined in $02.315 (1) (b)thataccepted gepartmenthat accepted those services.

the services of the leased employee. o (11) No security oficer employed by the department of mili
2. Any other employee leasing compamg defined in s. tary affairs who is deputed unders9.26 (4m)who remains an
102.315(1) (f), that provides the services of another leas ployeeof the state for purposes of worlecompensation cev
employeeto the client. eragewhile conducting routine external security checks around
3. Any employee of thelient or of that other employee leas military installations in this state, and who makes a claim for com
ing companyunless the leased employee who makes a claim ff#nsatiorunder this chapter may make a claim or bring an action
compensationvould havea right under s102.03 (2)to bring an in tort against the county in which the securitfjogf is conduct
actionagainst the employee of the client or the leased employigg routine external securighecks or against the shédf under
of the other employee leasing company if the employees ag}geriffwho deputed the securityfioer.
leasedemployees were coemployees. History: 1975 c. 14%s.24, 54 1977 ¢. 1951979 c. 323.33; 1981 c. 921985
(b) No employee of a client who makes a claim for compensag3s:42; 1985 a. 333,253 1987 a. 1791989 a, 641995 a. 17, 269 1997 a. 38

. . . . . . . 99 a. 914; 2001 a. 1637; 2003 a. 1442005 a. 96172, 253, 2007 a. 2(s.2645
tion may make a claim or maintaém action in tort against any 0f9121(6) (a) 2007 a. 97185 2009 a. 42154 2011 a. 183s.2013 a. 16%.114.

the following: NOTE: See caseannotated under 102.03 as to the right to bring a 3rd—party
1. An employee leasing company that provides the servicaon against a coemployee. .
of a leased employee to the client. In a 3rd-party action under s. 102.29, safe place liability under s.11€dnhot

. beimposed on dicers or employees of the employérheir liability must be based
2. Any leased employee of the employee leasioigipany on common law negligence. PitrowskiTaylor, 55 Ws. 2d 615201 N.Ww2d 52
unlessthe employee who makes a cldion compensation would (1972).

. . : : Membersof a partnership are employers of the employees of the partnership. An
havea “ght under s102.03 (2)t0 b“ng an action against theemployeecannot bring a 3rd—party action against a member of the employing part

leasedemployee ifthe employee and the leased employee wefgrship. Candler v Hardware Dealers Mutual Insurance G@.Wis. 2d 85 203
coemployees. N.W.2d 659 (1973).

. . Liability of a corporate diter in a 3rd—party action must derive fraats done in
(7) No employee who is loaned by his or her employer tlﬂe capacity of coemployee, not as a corporafe@f and supervisor Kruse v

anotheremployer and who makes a cldion compensation under Schieve 61 Wis. 2d 421213 N.w2d 65(1973).
this chapter may make a claim or maintain an action in tort againstub.(1) provides attorney fees are to be allowed as “costs of collection” and, unless

; otherwiseagreed upon, are to be divided between the attorneys for both the employee
the employer who accepted the loaned emplaysetvices. andthe compensation carrier pursuant to court direction. Diedridrtford Acct

(8) No student of a public school, as described £15.01 (1) dent& Indemnity Co.62 Ws. 2d 759216 N.W2d 193(1974).
or a private school, as defined in145.001 (3r) who is named  Thewords “action commenced by the injured employee” in sub. (5) also encom

unders. 102.077as an employee of the school district or privatg2SShebringing gg"g’g%“gg' ,‘\’levf’\‘}gdaggss(%";‘é?' actions. Ortmafensen & John

schoolfor purposes of this chapter and who ma&edaim for The 6-year limitation on 3rd—party actions for wrongful death provided in sub. (5)
compensatiomnder this chapter may make a claim or maintain @nesnot deny 3rd-party defendants equal protection although other wrafegfi
actionin tort agalnst the employer that prov|dbd work tra|n|ng defendantsre subject to the s. 893.205 (2) 3-year limitation. Ortmdansor&

T . X Johnson, Inc66 Wis. 2d 508225 N.W2d 635 (1975).
or work experience from which the claim arose. The extra-hazardous activity exception did not apply to an employee of a general

(8m) No participantin a community service job under s.contractowhowas injured while doing routine work in a nuclear power plant. Snider
49.147(4) or a transitional placement under$.147 (5)who, V- Northern States Power Gail Ws. 2d 224260 N.W2d 260(1975).

: . A “business pursuit” exclusion in a defendant coemplsyleemeownes policy
unders.49.147 (4) (c))r (5) (C)’ 1S prowded workes COMPENSa g not ofend public policy. Bertler v Employers Insurance of AMsau86 Wis. 2d

tion coverageby a Wisconsin works agencws defined under s. 13,271 N.w2d 603(1978).
49.001 (9) and who makes a claim for compensation under thisrhatsub. (2) denies 3rd-party tort-feasors the right to a contribution action against

i i i i i alirest @ negligent employewho was substantially more at fault does not render the statute
chaptermay make a claim or malntal.n an ac.tlor! In tort ag P t nconstitutional.Mulder v Acme—Cleveland Corf@5 Wis. 2d 173290 N.W2d 276
employerwho provided the community service job or transmoné’lggo).

placemenfrom which the claim arose. Theright to share in a jury award was not dependent on participation in the pro
(8r) No participant in good stamp employment and training§ecutionofthe underling action. Guyetie\est Bend Mutual Insurance CrD2
der s49.79 (9)who, under s49.79 (9) (a) 5.is pro - 6307 N. (Ct. App. ) ;
p.rOgramun A bl b ISP The provision by an employer of alleged negligent medical care to an employee
vided workers compensation coverage by the departn@nt injuredon the job by persons employed for that purpose did not subjeshtsieyer
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to tort liability for malpractice. Jenkins $abourin104 Ws. 2d 309311 N.W.2d TheSeamarioaned employee test has 3 elements but is often miscast béwuse
600(1981). Seamarcourt indicated that there are four “vital questions” that must be answered.

An award forloss of consortium is not subject to the distribution formula undekhe 3 elements are: 1) consent by the employee; 2) entry by the employee upon work
sub.(1). DeMeulenaere Transport Insurance C16 Wis. 2d 322342 N.W2d 56  for thespecial employer; and 3) power in the special employer to control details of
(Ct. App. 1983). the v;/ork. Whten an Ir:zmtploylee ofé)ne elmployerI z?sss’;]s_ tZe empl{)yeesltofBanother

The trial court exceeded its authority under sub. (1) by applying an alternatigB'P'0yeras a true voluntegs ‘oaned employee relationsnip does not result. sorne
allocationformula without the consent of all the parties. An award for pain and sgfianV: Corwyn Tansport, Ltd212 Ws. 2d 25567 N.W.2d 887(Ct. App. 1997),
feringis subject to allocation under sub. (1), but an awardsfmase for loss of cen 6-2511

sortiumprior to the employes'death isiot. Kottka vPPG Industries, Ind.30 Ws Theallocation of a settlement to various plaistifannobe contested by an insurer
2d 499, 388 N.W2d 160(1986). ) ’ " whodefaults at the hearing to approve the settlem@ntinsurer does not lose its

ST B B right to share in the proceeds by defaulting, but it does forfeit its right to object to the
The distribution scheme under sub. (1) renders common-law subrogatien p'Ié{gplicationof settlement proceeds s$pecific claims. Herlache Blackhawk Colli

Ziplesligggs)licable. Martinez.\Ashland Oil,Inc.132 Ws. 2d 1, 390 N.W2d 72(Ct. sion Repair Inc. 215 Wis. 2d 99572 N.W2d 121(Ct. App. 1997)97-0760
pp. : ) . S In a 3rd—party action filed bgn insurer under sub. (1), the insurer has the right to
IWh_entth)z_re tatre cc:)mpletlnﬁ; cletl_lms fohr_l|n?ﬁbn§hlnsuran(t:eﬂ£)r(;ceedls an?for}ﬁmaintainan action for payments it has made or will make to the employeking
fha'mls su Jtecb Ofsh‘ ( d) aBoca 'OUA;U‘?’ —ICe) e Osl er'é ”134'2 V(\al o;rgtég szzlgor d'tlaim for all of the employees’ damages, including painsarféring. Thresher
N'\jvcg(?%fl(gt ‘j\ §p°X“9%7') rewerAuto-Ownersins. 0. S- 4 mensMutual Insurance Co..\Page, 217 Ws. 2d 451577 N.W2d 335(1998),
ey : : : 95-2942
The"dual persona” doctrine is adopted, replacing the “daghcity” doctrine. A A variety of factors indicated that a pastyarticipation in an actioponstituted
3rd—partymay recover from an employer only when the employeopasated ina  “pressing”a claim under this section. Zentgraffhe Hanovetnsurance Ca2002
cziljstllnzcltlge’r\lsowngdag 5tcl>(tlh§8%r)npl0yee- Henningeneral Motors Assembl§43 Ws.  \v| App 13 250 Wis. 2d 281640 N.w2d 171 01-0323
) . . Underthe “dual personatioctrine, the employ& second role must be so unre
Unless he or she isfafmatively negligent with respect to the claimant, a persotatedto its role as an employer that it constitutes a separate legal person. St. Paul Fire
who employs an independent contractor may not be held vicariously liable to ®eMarine Insurance Co. Keltgen,2003 WI App 53260 Ws. 2d 523659 N.W2d
independentontractors employees. Agner vContinental Casualty Ca43 Ws. 906, 02-1249
2d 379 421 N.W2d 835(1988). A “temporary help agency” requires:d) employer who places its employee with
The legal distinction between a corporation/employer and a partnership/landlaighd employer2) the 2nd employerontrols the employe®Wwork activities, and 3)
thatleasedhe factory to the corporation, although both entities were composedtbe 2nd employer compensates the first employer for the empinyewices. Place
the same individuals, eliminated the partners’ immunityiraiividuals under the mentturns not on the physical proximity of the employee to an emplbyéupon
exclusivity doctrine for negligence in maintaining tleased premises. Couillard v the purpose of the employaaivork. It is a matter of whose work the employee is per
Van Ess,152 Ws. 2d 62447 N.W2d 391(Ct. App. 1989). forming, not where the work is being performed. Control requéicese evidence of
In structured settlement situations, the “remainder” under sub. (1) from wiich compulsionor specific direction concerning the employeeaily activities. Peronto
employeemust receive the first onethird is the remainder of the front payment affeiCaseCorporation2005 W1 App 32278 Wis. 2d 800693 N.W2d 13304-0846

deductionof collection costs. Skirowski Employers Mutual Casual§o.158 Ws. Any activitiesthat the attorney takes to bring the claim to court on behalf of his or
2d 242, 462 N.W2d 245(Ct. App. 1990). her client, as enumerated identgraf constitute a cost of collection amenable to

Sub.(6) does not require a temporary employer to control or have the rightto C%;overyunder sub. (1)Sub. (1) does not require a worletompensation attorney

; ) demonstrate that his or her activities substantially contributed to obtaining recov
trol the details of the work being performed. The temporary employer need only ¢ from the third partyor that the activities were talzlen on behalf ofetmployege,

trol the work activities of the temporary employee; it need not have exclusive con L : p
] rder to join in the pressing of a claim. AndersoM8I Preferred Insurance Cem
overthe employes work. Gansch.\Wekoosa Papers, Ind.58 Wis. 2d 743 463 pany,2005 Wi 62 281 W, 2d 66697 N.W2d 73 031880

N.W.2d 682(1990). . ' Thededuction for costs of collection under s(if).must be reasonable. The circuit
An employees cause of action created by a 3rd-pamggligence does not relate ¢o,yrtmust consider all of the circumstances to determine whetbentingency fee
backto the initial work injury but creates a separate cause of action; the causefigiyre is reasonable and look to the factor§®R 20:1.5(ajhathelp determine the
actionand the employés rights of subrogation accrue at the time of3te-party  reasonablenessf an attorness fee. For hourly attorney fees the court must follow
negligence. Sutton v Kaarakka 159 Ws. 2d 83464 N.W2d 29(Ct. App. 1990).  the|odestar approach under which the circuit court must first multiplyetagonable
A parent corporation can be liable to an employee of a subsidiary as a 3rd-pag)rsexpended by a reasonable rien make adjustments using 8€R 20:1.5(a)
tort-feasowhen the parent negligently undertakes to render services to the-subgidtors. The sum of all the attorneys’ reasonable feescasts maybut need not,
iary that theparent should have recognized were necessary for the protection of ggeala reasonable cost of collection. The court must evaluate the total cost ef collec
subsidiary'sesmployees. Miller vBristol-Myers,168 Ws. 2d 863485 N.W2d 31  tion and determinevhether that sum is reasonable, in light of, among other things,

(1992). therecovery Anderson yMSI Preferred Insurance CompaR@05 WI 62281 Ws.
Rights under sub. (1) are not a type of subrogation, but provide a direct caus2d$6, 697 N.W2d 73 03-1880

action. Campion vMontgomery Elevator Cd.72 Ws. 2d 405493 N.W2d 244(Ct. Thepro rata distributiofiormula undeBrewer 142 Ws. 2d 864 applies whenever

App. 1992). theinsurance proceeds are irfatiént to satisfy all claims regardles§the reason

An insurer must be paid under sub. (1) in a 3rd—party settlemean fojury that ~ for that insuficiency, including a settlement by the parties. Allocating a dispropor
it concluded was noncompensable but was consequential to the original hgtiry ~ tionateamount of the total settlement to claims that are exempt from sub. (1)-circum
sonv. Rothering174 Wis. 2d 296496 N.W2d 87(1993). ventslegislative intent. Th8rewerformula prevents the parti&®m using settle

P, : ; ; tas an end-run around the purposes of the warlempensation scheme.
A workers compensation insurer cannot bring a 3rd—party action against n e
insurerwho paid a claimant under uninsured motorist coverage; uninswieist éﬁeenv. Advance FinishingechnologyInc.2005 WI App 70280 Ws. 2d 743695

; ; H ; ; _ N.W.2d 856 04-0877
‘t]:g\étérsaag&l3\1(:5(.)r;taagzusalllgg%Tmszgezcztlf(riggls);.apmumrt actions. Bema-Mork v Sub.(1) transforms a work&s compensation insurerright of subrogation into a

Sub.(1) d : ; d - . " " right to bring direct claims against 3rd—party tortfeasors. The ingigsttitled to
Sub. (1) does not require an interested party receiving notice of atw@drparty orogecutahe action along with the employee by virtue of sub. (). Sub. (1) gives the
claimto give a reciprocal notice to the party making the claim in order to shte in 5| court the right to settle a dispute between the two plisiné to whether arot
settlemenproceeds. Elliot\Employers Mut. Cas. C&76 Ws. 2d 410500 N.W2d 5 compromise settlementfefed by the defendant should be accepted and does not
397 (CE- App. 1993). o . differentiatebetween the employee and the workerompensatiomsurer Dalka
The “dual persona doctrine” that allows an employee to sue an employt in v, American Family Mutual Insurance C2011 WI App 90 334 Ws. 2d 686799
whenthe employer was acting in a persona distinct fitsremployer persona is avail N.W.2d 923 10-1428
ableto a temporary employee subject to sub. (6). MelzEowper Industries, Inc. i _ i i
177 Ws. 2d 609503 N.W2d 291(Ct. App. 1993). tiol;ggllergﬁ)r;%g hﬁlé_llr‘«t’ygal(.:tlon procedure under Yhisconsin workels compensa
Third—partyclaims under sub. (1) include wrongful death actions; settlement pro |mpieadi ligent | in a third—-party acti hen th | h
ceedsare subject to allocation under sub. (1). Stolp@wens—Corning Fibgtass proﬂﬂgj‘wg}%ﬁngﬁg Pfgpgﬂ‘s%ﬁgﬁrggnim'; 1%%%)/\,\&;{&0?2\,51?” e empioyer has
Corp._l78 Ws. 2d 747.505 N'W.Zd 157(Ct. App. 1993). . Productliability in the workplace: The ffct of workers’ compensation on the
An insurer had no right to reimbursement from legal malpractice settigment yighisand liabilities of 3rd parties. #isgall. 1977 WLR 1035.

ceedsarising from a failure tdile an action for a work related injuryfrhe employes’ L : : .
injury from the malpractice was the loss of a legal right not a physical.irmjth ~, g?%%%gpat'omth Work Defense to Contributory Negligence. Parleds. Waw

v-Long, 178 Ws. 2q 797505 N.w2d 4,29(.Ct' APD- _1993)_' ) Worker's Compensation Act No Longer Protects Against Employrésttrimi-
Damagedor a childs loss of a paresst'society and financial support are not subjechationClaims. SkinnerWis. Law March 1998.
to allocation under sub. (1). Cummingsiiawitter, 179 Ws. 2d 408506 N.wzd “Equal Voice” Confirmed: V@rker's Comp Carriers Can Compel Settlement.
750(Ct. App. 1993). . Weiss. Wis. Law May 2012.
The traditional 4-prongSeamartest for determining whether a person was a
“loanedemployee” subject to the exclusive remedy provisions of this chapter appli . . Lakil
to temporaryemployees not covered by sub. (6). Bauernfeirgki, 190 Wis. 2d f62.30 Other Insurance not affected; liability of
701, 528 N.W2d 1(1995). insured employer . (1) This chapter does notfatt the oga-

_Pecuniarydamages recovered in a 3rd—party wrongful death action are subjechizationof any mutual or other insurance company or the right of
distributionunder this sectionJohnson vABC Insurance Cdl93 Wis. 2d 35532

N.W.2d 130(1995). the employer to insure in mutual or other compaagsnstsuch
An insurer is entitledo reimbursement under sub. (L) from an emplaysette  liability or against the liability for the compensatiprovidedfor
mentwith his or her employer when the emplogesasis for liability is an indemnifi by this chapter
cationagreement with a 3rd—party tort-feasétoulihan v ABC Insurance Cdl98 . .
Wis. 2d 133542 N.W2d 178(Ct. App. 1995)95-0662 (2) An employer may providey mutual or other insurance,
Sub.(5) extends the statute of limitations only when s. 893.54 is the applicable sBY arrangement with employees or otherwise, for the payment to

ute; it does not extend the statut@obther state when it is applicable under s. 893.0thoseemployees, their families, their dependents or their repre

Thatsub. (5) only applies to cases subject to tligc@isin statute is not unconstitu : ; : I
tional. Bell v. Employers Casualty CG98 Wis. 2d 347541 N.W2d 824(Ct. App. sentativespf sick, accident or death benefitsaddition to the

1995),95-0301 compensatiorprovided under this chapterLiability for com
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102.30 WORKER’S COMPENSATION Updated 11-12Wis. Stats. 28

pensations not afected by any insurance, contribution or othepublisherso covers, the intermediate or independent news agency
benefitdue to or received by the person entitled to that compensaednot cover liability for those persons.

tion. (d) A contract procured to insure a partnersmiay not be

(3) Unless an employee elects to receive sick leave benefiteanstruedo cover the individual liability of the members of the
lieu of compensation under this chapiésick leave benefits are partnershipin the course of a trade, business, profession or
paid during the period that temporary disability benefitsgag  occupationconducted by them as individuals. A contrpii
able, the employershall restore sick leave benefits to theuredto insure an individual may not be construed to cover the
employeein an amount equal in value to the amount payabliebility of a partnership of which the individual is a member or to
underthis chapter The combination of temporary disability benecover the liability of the individual arising as a member of any
fits and sick leave benefits paid to the employee magxwed partnership.

the employees weekly wage. (dL) A contract procured to insure a limited liability company

(4) Regardlessof any insurance or other contract, amnaynot be construed to cover the individual liability of the mem
employeeor dependent entitled to compensation under this-chadgers of the limitediability company in the course of a trade, busi
ter may recover compensation directly from the employer améss profession or occupation conducted by them as individuals.
may enforce in the persambwn name, in the manner provided irA contract procured to insure an individual may not be construed
this chapterthe liability of any insurance company which insureeb cover the liability of a limited liability company of which the
the liability for that compensation. The appearance, whether ggwlividual is a member or to cover the liability of the individual
eralor special, of any such insurance carrier by agent or attorrgisingas a member of any limited liability company
constituteswaiver of t_he service of copy of application and of (e) An insurer who provides a contract under (@rshall file
noticeof hearing required by 402.17 the contract as provided in 626.35

(5) Paymenbf compensation under this chapter by either the (2) (a) No party to a contract of insurance may cancel the con
employeror theinsurance company shall, to the extent thereqfactwithin the contract period or terminate or not renewctire
barrecovery against the other of the amount so paid. As betwegtupon the expiration date until a notice in writisggiven to
the employer and the insurance compgpgyment by either the {he other party fixing the proposed date of cancellation or declar
employeror theinsurance company directly to the employee Qg that the partyntends to terminate or does not intend to renew
the person entitled to compensation is subject to the condltlonsuq)z policy upon expiration. Except as provided in. ), when
the policy. aninsurance company does not renew a policy upggiration,

(6) Thefailure of the assured to do or refréiom doing any the nonrenewal is not ctive until 60 days after the insurance
actrequired by the policy is not availablette insurance carrier companyhas given written notice of the nonrenewal to the insured
as a defenseagainst the claim of the injured employee or themployerand the department. Cancellation or termination of a
injured employees dependents. policy by an insurance company fany reason other than nonre

(7) (@) The department may order direct reimbursement osewalis not efective until 30 days after the insurance company
of the proceeds payable under this chapter for payments mheegiven written notice of the cancellation or termination to the
undera nonindustrial insurance policy covering the same disaliihsuredemployer and the department. Notice to the department
ity and expensesompensable underX)2.42when the claimant may be given by personakervice of the notice upon the depart
consentor when it is established that the payments under the namentat its ofice in Madison or by sending the notice to the depart
industrialinsurance policy were impropeNo attorney fee is due mentin a medium approved by the departmehihe department
with respect to that reimbursement. may provide by rule that the notice of cancellation or termination

(b) An insurer who issues a nonindustrial insurance polidg given tothe Wsconsin compensation rating bureau rather than
describedn par (a) may not intervene as a party in any proceediri§ the department in a medium approved by the department after
underthis chapter for reimbursement under. fa). consultationwith the Wsconsin compensation rating bureau.

History: 1973 c. 1501975 c. 14%s.25,54; 1975 c. 1991985 a. 831987 a. 179 Wheneverthe Wsconsin compensatiorating bureau receives
The prohibition of intervention by nonindustrial insurers under sub. (7) (b) is cosucha notice of cancellation or termination it shall immediately

stitutional. An insurer is not denied a remedy for amounts wrongfully paid to if§otify the departmentf the notice of cancellation or termination.

insured.It may bring a direct action the insuremployers Health Insurance Co. v T .

Tesmer,161 Ws. 2d 733469 N.w2d 203(Ct. App. 1991). (b) 1. Inthe event of a court—ordered liquidation of an insur
Althoughsub. (7) (a)read in isolation, authorizes the reimbursement of a spbr&ncecompanya contract of insurance issued by that company ter

gatedinsurer when an insurer becomes subrogated by payidjcal expenses aris . . .

ing from injuries that are compensableder this chapteand the employés work ~ Minateson the date specified in the court order

er's compensation insurance carrier is in liquidation, s. 646.BlLfecludes the 2. Regardless of whether the notices required unde(a:)ar

commissionfrom ordering the employer to reimburse the subrogated insurer for. X . . :
thoseexpenses. Wconsin Insurance Security Fundaborand Industry Review 1@vebeen given, a cancellation or termination fe&fve upon

Commission2005 WI App 242288 Ws. 2d 206707 N.W2d 293 04-2157 the effective date of replacement insurance coverage obtained
o _ theemployer or of an order exempting the employer from carrying
102.31 Worker's compensation insurance; policy reg - insuranceunder s102.28 (2)

ulations. (1) (a) Every contrador the insurance of compersa (3) The department magxamine from time to time the books
tion provided under this chapter or against liability therefor is sulnqrecords of any insurer insuring liabiliy compensation for
jectto this chapter and provisions inconsistent with dhiapter 5, employer in this state. The department meyuire an insurer
arevoid. to designate one mailing addrdes use by the department and to
(b) Except as provided in p&c), a contract under pga) shall  respondto correspondence from the department withiri&gs.
be construed to grant full coverage of all liability of tagsured Any insurer that refuses or fails &mswer correspondence from
underthis chapter unless the departmsmcifically consents by the departmenbr to allow the department to examine its books
written order to the issuance of a contract providing divided insiind records is subject to enforcement proceedings under s.
anceor partial insurance. 601.64

(c) 1. Liability under s102.35 (3)is the sole liability of the  (4) If any insurer authorized to transact wotkerompensa
employer,notwithstanding any agreement of the parties to thign insurance in this state fails to promptly pagims for com
contrary. pensationfor which it is liable or fails to make reports to the

2. An intermediate agency or publisher referred to 102.07 departmentrequired by s102.38 the department may recem
(6) may, under its own contraaif insurance, cover liability of mendto the commissioner of insuranceith detailed reasons,
employeess defined in s102.07 (6)or an intermediate or inde thatenforcement proceedings unde681.64beinvoked. The
pendennews agengcyf the contract of insurance of tpeblisher commissioneshall furnish a copy of theecommendation to the
or intermediate agency is endorsed to cover those persons. [fittseirerand shall set a date for a hearing, at which both the insurer
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29  Updated 1-12Wis. Stats. WORKER’S COMPENSATION 102.315

andthe department shdie aforded an opportunity to present-evi pany,” or “employee leasing compahgr uses any othgsimilar
dence. If after the hearing the commissioner firidat the insurer name,as part of the pers@business name or to describe the per
hasfailed to carry out its obligations under this chapttee corm  son’sbusiness. “Employee leasing company” does not include a
missioner shall institute enforcement proceedings under cooperativeeducational service agencifhis definitionapplies
601.64 If the commissioner doewmt so find, the commissioner only for the purposes of this chapter and does not apply to the use
shall dismiss the complaint. of the term in any other chapter

(5) If any employer whom the department exempted from car (g) “Leased employee” means a nontemporagngoing
rying compensatiomsurance arbitrarily or unreasonably refusesmployeewhose services are obtained by a client under an
employmentto or dischages employees because of a nonadisemployeeeasing agreement.
abling physical condition, the department shall revoke the exemp (h) “Master policy” means a single workercompensation
tion of that employer insurancepolicy issued by an insurer authorized to do business in

(6) The department has standing to appear as a complaingii state to an employee leasing company in the name of the

andpresent evidence in amgministrative hearing or court pro employedeasing company that covers more thandieat of the
ceeding instituted for alleged violation of6®8.34 (7) employeeleasing company

(7) If the department by one or more written orders specifi (i) “Multiple coordinated policy” means a contract of insur
cally consents to the issuance of one or more contcavering ancefor workef's compensationnder which an insurer autho
onIy the |Iab|||ty incurred on a construction project and if the—COﬁlized to do business in this state issues separate wodan
structionproject owner designates the insurance carriepagd pensatiorinsurance policies to an employee leasing company for
for each such contract, the construction project owner shall reigachclient of theemployee leasing company that is insured under
bursethe department for all cositscurred by the department inthe contract.
issuingthe written orders and in ensuring minimum confusion and () “Small client’ means client that has an unmodified annual

giéliyeu drSn?jaefrettt{isosnubtlsq(eecticc?r?ztr:gﬁtiz?en dgr(g;?é d inAtltlwemV\(/)’grekxe remiumassignable to its business, including the business of all
P ntitiesor oiganizations that are under common control or owner

compensatioroperations fund and credited to the apprcjpriatio§hipwith the client, thais equal to or less than the threshold below

accountunder $20.445 (1) (r) which employers are not experience rated utigleistandards and

(8) TheWisconsin compensation rating bureau shall providgiteria under ss626.11and626.12 without regard to whether the
the departmentwith any information that the department mayijient has a divided workforce.

requestrelating to workels compensation insuranceverage,
including the names ofemployers insured and any insureclin
employer’'saddress, business status, type and datew#rage,
manualpremium code, and policy information including nrum
bers, cancellations, terminations, endorsements, and reinst :
mentdates. The department may enter into contracts with ; 102.35 (3)102.57 0r102.60 Except as permitted under

Wisconsincompensation rating bureau to share the costs of d mﬁgrggnfgqn?g%egnﬁ%ﬂpgrﬁogp:‘rn%rn;?]y ngt r?w%%l:sor:q;%cee;\;e

processingand other services. No information obtained by tH&' L:t it bt A pI Y I ly pay vt

departmentunder this subsection may be made public by tlﬁerglsu ng . a_’LO?OI?,Ifyr rr1]empn?yere etiasr:ng cog}panr{dlsr rt]r?l

departmenexcept as authorized by thésabnsin compensation ''a0'€ under s.1uz.Ustor any compensation payablé under this

rating bureau chapterto an employee of a client who is not a leased employee.
History: 1971 c. 260307, 1975 c. 391975 c. 14%s.26,54 1975 ¢. 109371 (3) MULTIPLE COORDINATED POLICY REQUIRED. EXcept as pro

1917770-129981993 é%g 0-1%7983198% 0-13212955031& 138_32-(3)(2)2 (251) jz?z%SO g 29i873: 183; videdin subs(4) and(5) (a) an employee leasing company shall

2 o8 soog ¥ 5pi3a 1993 2 81112 2001 2. 372003 a. 1442005 2. 1722 insure its liability under sul§2) by obtaining a separate worlger
Cross-reference: See also s©WD 80.61and80.65 Wis. adm. code. compensatiorinsurance pohcy for each_ client of _the employee

) Shub.(l) (b) f[now (@) (d)] dqe&:g)t apply to athoint \;1ent.ure, ?nglli‘nslurance writtd@asingcompany under a multiple coordinated palidhe policy

in the name of one venturer is nt to cover his or her JOInI 1ani |Iy nsurance H H

Companyof North America vDILHR, 45 Ws. 2d 361173 N.w2d 195(1970).  Shallname both the employee leasing company and the client as

named insureds, shall indicate which named insured is the

(2) EMPLOYEE LEASING COMPANY LIABLE. An employee leas
g company is liable under $02.03for all compensation pay
ableunder this chaptdp a leased employee, including any pay
ntsrequired under 402.16 (3)102.18 (1) (b)pr (bp), 102.22

102.315 Worker’s compensation insurance; employee e_mployeeleasing company and which is the cIie_nt, shall designate
leasing companies. (1) DEerINITIONS. In this section: elt?hertfhetemployéee Ieasglg c?jmﬁalr;y Orvtige C“b_lll_tv”md%mh:

p " ; . . . _asthe first named insured, and shall proville mailing address
bur(:;uunEijgreggzg]oegns the V§consin compensation ratlngof each named insured. Exceptpgsmitted under sulf6), an

insurermay issue a policy for a client under this subsection only

(b) “Client” means a person that obtains all or part of its Nof} 5| of the employees of the client are leased employees and are

temporary,ongoing employee workforce through an employeg,, eredunder the policy
leasingagreement with an employee leasing company

ivi . . 4) MASTER POLICY; APPROVAL REQUIRED. An employee leas
(c) “Divided workforce” means a workforce in which some og @) Q ploy

. ng company may insure its liability under sb) by obtaining
the employees oé client are leased employees and some of t %aster policy that has been approved by the commissioner of

employeesof the client are not leased employees. _ insuranceas provided in this subsection. The commissioner of
(d) “Divided workforce plan” meana plan under which 2 jnsurancemay approve the issuance of a master policy if the
worker’scompensation insurance policies are issued to cover {Rgurerproposing to issue the master policy submits a filing to the
employeesof a client that has a divided workforce, one policyyreaushowing that the insurer has the technological capacity
coveringthe leased employees of the client and one policy covgherationcapability to provide to the bureau information, inelud
ing the employees of the client who are not leased employeesng unit statistical datanformation concerning proof of coverage
(e) “Employee leasingigreement” means a written contrachnd cancellation, termination, and nonrenewal of coverage, and
betweenan employed¢easing company and a client under whiclany other information that the bureaay require, at the client
the employedeasing company provides all or part of the nortenfevel and in a format required by the bureau and the bureau sub
porary,ongoing employee workforce of the client. mits the filing to the commissioner of insurance for approval
() “Employee leasing company” means a person ¢bat unders.626.13 A master policy filing under this subsection shall
tractsto provide the nontemporamngoing employee workforce also establish basic manual rules governing the issuance of an
of a client under a written agreement, regardless of whether thgurancepolicy covering the leased employees of a divided
person uses the term “professional employemanization,” workforcethat are consistent with sul6) and the cancellation,
“PEO,” “staff leasing company “registered stdfleasing corn termination,andnonrenewal of policies that are consistent with

2011-12 Wisconsin Statutes updated though 2013 W is. Act 380 and all Supreme Court Orders entered before June 4, 2014. Pub -
lished and certified under s. 35.18. Changes ef fective after June 4, 2014 are designated by NOTES. (Published 6-4-14)


https://docs.legis.wisconsin.gov/document/statutes/601.64
https://docs.legis.wisconsin.gov/document/statutes/628.34(7)
https://docs.legis.wisconsin.gov/document/statutes/20.445(1)(rb)
https://docs.legis.wisconsin.gov/document/acts/1971/260
https://docs.legis.wisconsin.gov/document/acts/1971/307
https://docs.legis.wisconsin.gov/document/acts/1975/39
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1975/147,%20s.%2026
https://docs.legis.wisconsin.gov/document/acts/1975/147,%20s.%2054
https://docs.legis.wisconsin.gov/document/acts/1975/199
https://docs.legis.wisconsin.gov/document/acts/1975/371
https://docs.legis.wisconsin.gov/document/acts/1977/29
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1981/92
https://docs.legis.wisconsin.gov/document/acts/1983/189
https://docs.legis.wisconsin.gov/document/acts/1983/189,%20s.%20329
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/1987/179
https://docs.legis.wisconsin.gov/document/acts/1987/179
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1989/332
https://docs.legis.wisconsin.gov/document/acts/1993/81
https://docs.legis.wisconsin.gov/document/acts/1993/112
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/acts/2003/144
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/acts/2007/185
https://docs.legis.wisconsin.gov/document/acts/2007/185
https://docs.legis.wisconsin.gov/document/acts/2009/206
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.61
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.65
https://docs.legis.wisconsin.gov/document/courts/45%20Wis.%202d%20361
https://docs.legis.wisconsin.gov/document/courts/173%20N.W.2d%20192
https://docs.legis.wisconsin.gov/document/statutes/626.06
https://docs.legis.wisconsin.gov/document/statutes/626.11
https://docs.legis.wisconsin.gov/document/statutes/626.12
https://docs.legis.wisconsin.gov/document/statutes/102.03
https://docs.legis.wisconsin.gov/document/statutes/102.16(3)
https://docs.legis.wisconsin.gov/document/statutes/102.18(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.18(1)(bp)
https://docs.legis.wisconsin.gov/document/statutes/102.22(1)
https://docs.legis.wisconsin.gov/document/statutes/102.22(1)
https://docs.legis.wisconsin.gov/document/statutes/102.35(3)
https://docs.legis.wisconsin.gov/document/statutes/102.57
https://docs.legis.wisconsin.gov/document/statutes/102.60
https://docs.legis.wisconsin.gov/document/statutes/102.29
https://docs.legis.wisconsin.gov/document/statutes/102.03
https://docs.legis.wisconsin.gov/document/statutes/102.315(4)
https://docs.legis.wisconsin.gov/document/statutes/102.315(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.315(2)
https://docs.legis.wisconsin.gov/document/statutes/102.315(6)
https://docs.legis.wisconsin.gov/document/statutes/102.315(2)
https://docs.legis.wisconsin.gov/document/statutes/626.13
https://docs.legis.wisconsin.gov/document/statutes/102.315(6)

Updated2011-12 Ws. Stats. Published and certified under s. 35.18. June 4, 2014.

102.315 WORKER’S COMPENSATION Updated 11-12Wis. Stats. 30

sub.(10). On approval by the commissioner of insurance of a (b) A client that intends to have a divided workforce shall

masterpolicy filing, an insurer may issue a master policy to amotify the department of that intent on a form prescribed by the

employedeasing company insuring the liabilibf the employee departmenthat includes all of the following:

leasingcompany under suli2). 1. The names and mailing addresses of the client and the
(5) MASTER PoLICY; SMALL CLIEENTS. (@) Regardless of employeeleasing companythe effective date of the employee

whethera master policy has beapproved under sulf4), an leasingagreement, a description of the employees of the client

employedeasing company may insure its liability under g@p. who are not leased employees, and such other information as the

with respect ta group of small clients of the employee leasindepartmenmay require.

companyby obtaining a master policy in the voluntary market 2. Except as provided in p&c), evidence that the employees

insuringthat liability. The fact that an employee leasing companyf the client who are not leased employees are covered in the vol

hasa client that is covered undemandatory risk—sharing plan untarymarket. That evidence shall be in the form of a copy of the

unders.619.01does not preclude the employee leasing compalformation page or declaration page of a wokepmpensation

from obtaining a master poliaynder this paragraph so long as thaghsurancepolicy or binder evidencing placement of coverage in

client is not cpvered under the master pc_)IiAyl [nsurer may issue the voluntary market covering those employees.

a master policy under this paragraph insuring in the voluntary 3 an agreement by the clietut assume full responsibility to

marketthe liability under sub(2) of an employee leasingm  immediatelypay all compensation and other payments payable

panywith respect to a group of small clients of the employee legfderthis chapter as may be required by the department should a

ing company regardless of whether any of those small clients gsyutearise betwee@ or more insurers as to liability under this

adivided workforce. chapter for an injury sustained while a divided workforce plan is
(b) Within 30 days after the dctive date of an employee leas in effect, pending final resolution of that dispufEhis subdivision

ing agreement with a small client that is covered under a masfeesnot preclude a client from insuring that responsibility in an

policy under par(a), theemployee leasing company shall reporinsurerauthorized to do business in this state.

to the department all of the following information: (c) If the leased employees of a client are covered under-a man

1. The name and address of the srola@it and of each entity datoryrisk—sharing plan under 619.01 the client mayinstead
or organization that is under common control or ownership wiiif providing the evidence required under.gay 2, provideevi-

the small client. dencein its notification under pab) that both the leased employ
2. The number of employees initially covered under the megesof the client and the employees of the client at®not leased
ter policy. employeesare covered under that mandatory risk—sharing plan.

That evidence shall be in the form of a copy of the information

the small clients business, including the business of all entities BRIECr declaration page of a workercompensation insurance
organizationghat are under common control or ownership Witﬂ;hcy or binder evidencing placement of coverageer the man

the small client, without regard to whether the small client has@qtOry risk-sharing plan covering both those leased employees
divided workforce, which informatiotihe small client shall report 2ndeémployees who are not leased employees.

to the employee leasing company (d) When the department receives a notification undepar

4. The efective date of the employee leasing agreement. the department shall immediately provide a copy ofrtb#fica

(c) Within 30 days aftethe efective date of coverage of atlon o the burt.aau.. . -
small client under a master policy under [aj, the insurer orif (e) 1. Ifaclient intends to terminate a divided workforce plan,

authorizecby the insurerthe employee leasing company shall fildh€client shall notify the department of that intent on a form pre
proof of thaty coverageewith thepde);)artment.gCoveF;agg of a smfjfibedby the department. efmination of a divided workforce
clientunder a master policy becomes binding when the insurerPb@n Y a client is not éctive until 10 days after notice of the-ter
employedeasing company files proof of thedverage under this Minationis received by the department.

paragraphor provides notice of coverage tbe small C|ient, , 2. Ifan |nsl,!rer .Cancels, terml.nat.es, or does not re_nQW a work
whicheveroccurs first. Nothing in this paragraph requires a@f’'s compensation insurance policy issued under a divieg-
employedeasing companygr an employee of an employee leasforce plan that covers in the voluntary market the employees of

ing companyto be licensed as an insurance intermediary under glientwho are not leased employees, the divided workforce plan
628 is terminated oithe efective date of the cancellation, termination,

or nonrenewal of the poligynless the client submits evidence
gerpar (c) thatboth the leased employees of the client and the

3. The estimated unmodified annual premium assignable

(d) If at any time the unmodified annual premiassignable
to the business of a small client that is covered under a maz ployeeof the client who areot leased employees are covered
policy under par(a), includingthe business of all entities ogar d dat isk—shari |
nizationsthat are under commarontrol or ownership with the undera mandatory risk=sharing pian.
small client, without regard to whether the small client bas 3. If an insurer cancels, terminates, or does not renew & work
divided workforce, exceeds the threshold below which employe's compensation insurance policy issued under a divided-
arenot experience rated under ttandards and criteria under ss0rce plan that covers under tireandatory risk-sharing plan
626.11and626.12 the employee leasing compashall notify the unders. 619.01the employees of a client who are not leased

insurerand obtaircoverage for the small client under s(&).or €mployeesthe divided workforce plan is terminated the efiec-
(). tive date of the cancellationermination, or nonrenewal of the

(6) DivibED WORKFORCE. (@) If a clientnotifies the depart policy. . . .
mentas provided under pab) of its intent to have a divided (7) FILING OF CONTRACTS. An insurer that provides a policy
workforce,an insurer may issue a workecompensation insur Undersub.(3), (4), or (5) (a)shall file the policy as provided in s.
ancepolicy covering only théeased employees of the client. Al 6.35 )
insurerthat issues a policy covering only the leased employees of(8) COVERAGE OF CERTAIN EMPLOYEES. (&) A sole proprietor
aclient isnot liable under s.02.03for any compensation payable@ partneyor a member of a limited liability company is not eligible
underthis chapter to an employee of the client who is neased for workers compensation benefits under a policy issued under
employeeunless the insurer also issues a policy covering tHb.(3), (4), or (5) (a)unless the sole proprietqrartneyor mem
employee. A client that has divided workforce shall insure its ber elects coverage under02.075by an endorsement on the
employeesvho are not leased employeestir voluntary market policy namingthe sole proprietppartney or member who has so
andmay not insure those employees under the mandatory rigdected.
sharingplan under s619.01unless the leased employees of the (b) An officer of a corporation is covered for workeicom
clientare covered under that plan. pensatiorbenefits under a policy issued under £8h.(4), qr_('IS)
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(a), unless the dicer elects under €.02.076no0t to be covered is not efective until 60 days aftehe insurer has provided written
underthe policy by an endorsement on the polieyning the d-  noticeof the cancellation or termination to the insueadployee
cerwho has so elected. leasingcompanythe insured client, and the department.

(c) An employee leasing company shall obtain a wéker 4. If an employee leasing company terminates an employee
compensatiofinsurance policy that is separate from a patioy  leasingagreement with a client in its entireyninsurer may can
ering the employees whom it leases to its clients to cover thel or terminatea policy described in subtl. covering that client
employeeof theemployee leasing company who are not leasetliring the policy period by providing written notice of the ean
employees. cellationor termination to the insured employee leasing company

(9) Premiums. (a) An insurer that issues a policy under sutand the department as requitettiers.102.31 (2) (apnd by pre
(3), (4), or (5) (a)maychage a premium for coverage under thayiding that notice to the insured client. The insurer shall state in
policy that complies with the applicable classifications, rule#e notice to the insured client that the policy is being cancelled
rates,and rating plans filed with and approved by the commigr terminated due to the termination of the employee leasing
sionerof insurance under 626.13 agreement.Except as provided in $02.31 (2) (b)cancellation

oy i ; i or termination of a policy under this subdivision is ndeetive
Iea(st?zwgig%%gr?;/“i:g tlﬁzufﬁgtunrgﬁéj Li(r?s.)dpe\évglrc%ﬁgggrz)lgﬁce; until 30 days after the insurer has provided written notice of the
issuedunder sub(4) or (5) (a) an insurer magbligate only the cancellationor termination to the insurezinployee leasing com
employeeleasing company to pay premiums due for a cgentPany,the insured client, and the department. o
coverageunder the policy and may not recover any unpaid pre (b) 1. A policy issued under suf3) in which the client is the

miumsdue for that coverage from the client. first named insured may be cancelled, terminated, or nonrenewed
(c) This subsection does not prohibit an insén@n doing any asprovided in subd2.t04. o
of the following: 2. The insureds under a policy described in sibchay can

1. Collecting premiums or othehages due with respect to cel the policy during the policy period if bothe employee leasing

aclient bymeans of list billing through an employee leasing-confomPanyand the client agree to the cancellation, the cancellation
pany. is confirmedby the employee leasing company promptly previd

2. Requiring an employee leasing company to maintain a Igg written confirmation of the cancellationttee client or by the

/ - ientagreeing to theancellation in writing, and the insurer pro
:ﬁiruor:;credlt or other form of security to ensure payment of a pi, ides written notice of the cancellation to the department as

. - requiredunder s102.31 (2) (a)
3. Issuing policies that have a common renewal wedd, or 3. An insurer may cancel, terminate, or nonrenepokicy

aclass of aII,_ clients of an employee leasing company . describedn subd.1., including cancellation or termination of a
4. Grouping together the clients of an employee leasing copyy|icy providing continued coverage under subdby providing
panyfor the purpose of &dring dividend eligibility ancbaying  \ritten notice of the cancellation, terminatiasr, nonrenewal to

dividendsto those clients in compliance withé81.51 the insured employdeasing company and to the department as
5. Applying a discount tethe premium chaed with respect requiredunder s102.31 (2) (ajand by providing that notice to the
to a client as permitted by the bureau. insuredclient. Except as provided 81102.31 (2) (b)cancella

6. Applying a retrospective rating optiéor determining the tion or termination of a policy under this subdivision for any rea
premiumchaged with respect ta client. No insurer or employeesonother than nonrenewal is nofedtive until 30 days after the
leasingcompany maympose on, allocate to, or collect from a cliinsurerhas provided written notice of the cancellation or termina
ent a penalty under a retrospectiv@ing option arrangement. tion to the insured employee leasing compdhg insureclient,

This subdivision does not prohibétn insurer from requiring an andthe department. Except as provided it02.31 (2) (b)nonre
employedeasing company to paypenalty under a retrospectivenewal of a policy under this subdivision is notfettive until 60
rating option arrangement with respect to a cliefihe employee days after the insurer has provided written notice of the- can
leasingcompany cellationor termination to the insured employee leasing company
(10) CANCELLATION, TERMINATION, AND NONRENEWALOFPoLI-  theinsured client, and the department.
cies. (&) 1. A policy issued under si§B) in which the employee 4. If an employee leasing agreement is terminated during the
leasingcompany is the first named insured angolicy issued policy period of a policy described in sulid, an insurer shall can
undersub.(4) or (5) (a)may be cancelled, terminated,;ramre  cel the employee leasing compasgbverage under the policy by
newed as provided in subds.to 4. anendorsement to the policy and coverage of the client under the

2. The insureds under a policy described in slibothay can  policy shall continue as to all employees of the client unless the
celthe policy during the policy period if bothe employee leasing policy is cancelled or terminated as permitted under sBibd.
companyand the client agree to the cancellation, the cancellatioristory: 2007 a. 185
is confirmedby the employee leasing company promptly provi
ing written confirmation of the cancellationttze client or by the
clientagreeing to theancellation in writing, and the insurer pro

vides written notice of the cancellation to the department moreafter the date of the injury or in any case in which death
reqwredunder $102.31 (2) (a_) . benefitsare payable, any party in interest rraythe discretion of

3. Subject IFO subdi.,, an insurer may cancel, terminate, ofne department, be disctyed from, or compelled to guarantee,
nonrenewa policy described in subd. by providing written  ¢,1re compensation payments by doing any of the following:

notice of the cancellation, termination, aronrenewal to the . .
insured employee leasing company and to the department t?os(a) Depositing the present value of the total unpaid compensa

requiredunder s102.31 (2) (apnd by providing that notice to the n_upol? alf percent 'm%r?St discount b_assganmll(edlt union,
insuredclient. The insurer is not required to statéhia notice to savmgs anx, sg\gngﬁ ag oan association, bank, or turst
theinsured client the facts on which the decision to cancel, terff"Y e3|gnate. y the epar.tm'ent. S .

nate,or nonrenew the policy is based. Except as provided in s.(°) Purchasing an annuityithin the limitations provided by
102.31(2) (b), cancellation or termination of a policy under thidaw, from an insurance company licensed in this state that is desig
subdivisionfor any reason other than nonrenewal is nietctive  natedby the department. ) _

until 30 days after the insurer has provided written notice of the () Making payment in gross upon @é&rcent interest discount
cancellationor termination to the insuresmployee leasing com basisto be approved by the department.

pany,the insured client, and the department. Except as providedd) In casesn which the time for making payments or the
in s.102.31 (2) (b)nonrenewal of a policy under this subdivisioramountsof payments cannot be definitely determined, furnishing

d102.32 Continuing  liability; guarantee settlement,

gross payment. (1m) In any case in which compensation pay

%entsfor an injury have extended will extend over 6 months
T
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102.32 WORKER’S COMPENSATION Updated 11-12Wis. Stats. 32

a bond, or other securitgatisfactory to the department fibie Theinterest credit under sub. (6) [now sub. (6m)] was properly calculated on a per
paymentof compensation as maye due or become due. Thegg"l‘ég%a;és,\ja\}czeé t;gg(gfge‘“mp'e interest basis. HammbIRC, 223 Ws.

- . . App. 1998)98-0051
acceptancef the bond, or other securignd theform and suf-

ciency of the bond or other securjtghall be subject to the 145 33 Department forms and records; public access.

approvalof the department. If the employer or insurer |s_unabg‘g) The department shall print and furnish free to @amyployer
or fails to immediately procure the bond, then, in lieprafcuring o 'employee any blank forms that the department congiters
the bond, deposit shall be made with a credit union, savings b gyto facilitate eficient administrationof this chapter The

savingsand loan association, bank, or trust company designa artmenshall keep any record books or recdtet the depart
by the department, of the maximum amount that may reasonaffi,ionsiders necessary for the proper afidiefit administra
becomepayable in theseases, to be determined by the depar. ion of this chapter

mentat amounts consistent with the extent of the injuries and the . .
law. The bondsand deposits are to be reduced only to satisfy (2) (a) Except aprovided in pars(b) and(c), the records of
claimsand withdrawn only after the claims which theeg to guar (e department, and the records of the commissaated to the

anteeare fully satisfied or liquidated under péa), (b), or (c). administration of this chapter are subject to inspection and copy

(5) Any insured employer mayvithin thediscretion of the ing under $19.35 (1) ) o
departmentcompel the insurer to disclya, or to guarantee pay ~ (0) Except as provided in this paragraph and(digra record
mentof, the employes liabilities inany case described in subMaintainecby the department or by tkemmission that reveals
(1m) and thereby releagke employer from compensation liabil the identity of an employee who claims worlecompensation
ity in that case, but if for any reasarbond furnished or depositbenefits the nature of the employseclaimed injurythe employ
madeunder sub(1m) (d)does not fullyprotect, the compensation€€e’spast or present medical conditidhe extent of the empley
insureror insured employeas the case may be, shall still be liabl€€’sdisability, or the amount, type, or duration of benefits paid to
to the beneficiary of the bond or deposit. the employee and a record maintained by the department that
(6) (a) If compensation is due fpermanent disability follow revealsany financial information provided to the department by
ing an injury or if death benefits are payable, payments shall &€lf-insured employeor by an applicant for exemption under

madeto the employee or dependent on a monthly basis as pro-02-28 (2Xb) are confidential and not open to public inspection
videdin pars.(b) to (e). or copying under s19.35 (1) The department or commission may

(b) Subject to pafd), if the employer or the employsrinsurer deny a request made undet@.35 (1)or, subject 10 £102.17 (2m)

concedediability for an injury that results in permanent disabilit;f’j‘nd (%f) ref_u;l,e to _ho_no: a suhpoena '.Sfued by d?n attorney of
andif the extent of the permanent disability can be determiné‘aCor in a civil or criminal action or special proceeding to Inspect
basecbn a minimum permanent disabilitgting promulgated by 21dCoPy a record that is confidential under this paragrapless

the department by rule, compensation for permantsability ©neof the following applies: , ,
shallbegin within 30 days after the end of the emplaykealing 1. The requester is the employee who is the subject of the
periodor the date on which compensation for temporary disabilifgcordor an attorney or authorized ageiitthat employee. An
endsdue to the employesteturn to work, whichever is earlier attorneyor authorized agent of an employee who is the subject of

(c) Subiject to patd), if the employer or the employginsurer arecord shall provide a written authorizatifam inspection and
concedediability for an injury that results in permanegisability ~ COPYingfrom the employee if requested by tepartment or the
but the extent of th@ermanent disability cannot be determine§0Mmission.
without a medical report that provides the basis for a minimum 2. The record that is requested contains confideinfiatma
permanentlisability rating, compensation for permanent disabiltion concerning a workés compensation claimnd the requester
ity shall begin within 3@lays after the employer or the empldyer is an insurance carrier employer that is a party to any worker
insurer receives a medical report that provideasisfor a perma compensatiorlaim involving the same employee orattorney
nentdisability rating. or authorized agent of that insurance carrier or empleyeept

(d) The departmenshall promulgate rules for determiningthatthe department or the commission is not requiretbta ran
whencompensation for permanent disability shall begin in casd@msearch of its recordmd may require the requester to provide
in which the employer or the employ®insurer concedes liabil the approximate date of the injury and any other releméoma
ity, but disputes the extent of permanent disability tion that would assist the department or the _commlsslbr_ldmg

(e) Payments for permanent disabilitacluding payments therecorq requested. An attorney or authorized agfeam insur
basedon minimum permanent disability ratings promulgated Kj'Cecarrier or employer that is a party to an emplcayeerkers
the department by rule, shall continue on a monttalgis and shall compensatiorclaim shall provide a written authorization for
accrueand be payableetween intermittent periods of temporaryn'SPectionand copying from the insurance careremployer if
disability so long as the employer or insurer knows the nature'§Auestedy the department or the commission.
the permanent disability 3. The record that is requested contains finariefafmation

(6m) Thedepartment may direct an advance on a paymentR$pvided by a self-insured employer or by an applicant for
unaccrueccompensation for permanent disability or death ben@émptionunder s102.28 (2)(b) and the requester is the self-in
fits if the department determines that the advance payment is ingHEEd €mployer or applicant for exemption or an attorney or
bestinterest ofthe injured employee or the employeeepen authorizedagent of the self-insured employer or applicant for
dents. In directing the advance, the department shall tiee €Xemption. An attorney or authorized agent of the self-insured
employeror the employes insurer an interest credit against it§mployeror of the applicant for exemption shall providertten
liability. The credit shall be computed at 5 percent. An injurédithorizationfor inspection and copying from tiself-insured
employeeor dependent may receive no more than 3 advanee pagnployeror applicant for exemptioifi requested by the depart
mentsper calendar year ment.

(7) No lump sum settlement shall be allowed in any case of 4. A court of competent jurisdiction in this state orders the
permanenttotal disability upon an estimated life expectancyepartmenbr the commission to release the record.
exceptupon consent of all parties, after hearing and finding by the 5. The requester is the department of children and faroities
departmenthat the interests of the injured employee will be-cora county child support agency unde58.53 (5) the request is
servedthereby madeunder s49.22 (2m) and the request is limited to the name
) 0'335;03’71 21307 37 < igg;gggg 21778212%%37361981323 5381991 a. 2211993 2. 492 andaddress of the employee who is tubject of the record, the

Cross—reference: See also SOWD 80.32 80.33 80.39 and80.50 Wis. adm. ,name and address of the emplogeafhp[oyergnd any financial
code. informationabout that employee contained in the record.
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6. Thedepartment of revenue requests the record for the poor more than $500 for eacHerise. No action under this subsec
pose of locating a person, or the assets of a pesdanhas failed tion may be commenced except upon request of the department.

to file tax returns, who ha_ls un_de_rreported taxable income or who(3) Any employer who without reasonable cause refuses to
is a delinquent taxpayer; identifying fraudulent tax returns; or preehire anemployee who is injured in the course of employment,
viding information for tax-related prosecutions. where suitable employment is availablgthin the employes’

(c) A record maintained bthe department or the commissiorphysicaland mental limitations, upon order of the department and
that contains employer dnsurer information obtained from thein addition to other benefits, has exclusiiability to pay to the
Wisconsin compensation rating bureau under182.31 (8)or employeethe wages lost during the period of such refusal, not
626.32(1) (a)is confidentialand not open to public inspection orexceedingone yeais wages. In determining the availability of
copyingunder s19.35 (1)unless the igconsin compensation suitableemployment the continuance in business of the employer
rating bureau authorizes public inspection or copying of th&hall be considered and any written rules promulgated by the
information. employerwith respect to seniority or the provisiasfsany collee

(d) 1. In this paragraph: tive bagaining agreement with respect to seniority shall govern.

History: 1975 c. 1471977 c. 29195, 2003 a. 1442005 a. 1722011 a. 183

a. “Go_vernment unit” has the meanin_g giVen i@8.02 (17) An employercannot satisfy sub. (3) by rehiring with an intent to fire at a later date.
and also includes a corresponding unit in the government iflectricCorporation vLIRC, 111 Wis. 2d 270330 N.W2d 606(Ct. App. 1983).

anotherstate or a unit of the federal government. An employer has the burden to prove that rehiring was in good faitist Alllis
School Dist. vDILHR, 116 Ws. 2d 410342 N.W2d 415(1984).

b. “Institution of higher education” has the meaning giiren A one-day absence from work due to an injury triggered the rehire provision under
s.108.02 (18) sub.(3). Link Industries, Inc..\LIRC, 141 Ws. 2d 551415 N.W2d 574(Ct. App.

“ ] TSR At 1987).
(,:' Nonprofit researCh,gamzat'on means an ganization For liability under sub. (3), the employee must show that he origheas an
thatis exempt from federal income tax under sechioh(a) of the employee;2) sustained a compensable injury;. 3) applied for rehire; 4) had the

isSi i licationfor rehire refused due to the injuryniversal Foods CorporationMRC,
IrgtseergfclhRevenue Code and whose mission is to engage afplcat D01 467 NWoa YoaGL Ano. 100T)

L . Sub.(3) does not baain employee from seeking arbitration under a collective bar
2. The department dhe commission may release |nformagainingagrte§nger(fg deltetrmirtle r\:vhethetrh termination ka"QW'ngj&n injurty vig!atetti the
; ; : ; ; agreement.Sub. (3) relates to harm other than worker inj is not subject to
.tlon. th‘?‘t IS confldentlal under pé(b) toa go.vemmem un.lt’ an theexclusive remedy provision of s. 102.03 (2); the “exclusive liability” language in
||_'15t|tUt|0n of higher education, or a nonprofit re_Seal’Cljimlza' sub.(3) does not bar lawsuitsit imposes a penalty on the employer for refusal to hire.
tion for purposes of research and may release information thag¢gntyof LaCrosse WWERC,182 Ws. 2d 15513 N.W2d 708(1994). )
confidentialunder par(c) to those persons for that purpose f the ALIRC nerbrtaton of sub, @) that a violatamures an employee wno s,
Wisconsincompensation rating bureamhor'ze_s that release. Adifferentcapacitywas reasonable. Hill LIRC, 184 Ws. 2d 1.0, 516 N.W2d 441
governmentunit, institution of higher education, or nonprofit (Ct. App. 1994).
researcrorganizationmay not permit inspection or disclosure of !f an employer shows that it refused to rehire an injured employee because the
inf . | . hi L hat i ﬁmployee’sposition was eliminated to reduce costs and increéiseenty, reason
anyinformation released to it under this subdivision that is €onfipiecause has been shown under sub. (3). Ray Hutson Chevrolet iRCy186
dentialunder par(b) unless the department or commission auth@Vis. 2d 118, 519 N.w2d 649(Ct. App. 1994).
rizesthat inspection or disclosure and may not peimsipection An attendance policthat includes absences due to work-related injuries as part
or disclosure of any information released to it under this subdi Jf'p‘?\}_oﬁk(gﬁ%ff%géﬁ'%ﬁ’ggfgﬁﬁférgg‘f{'&f‘)(g’f_“fgﬁ;?' (3). Great Norther
sion thatis confidential under pafc) unless the department or Sub.(3) does not contemplate requiring employers to either deviate from a facially
commission.and the Visconsin compensation ratirigureau reasonablend uniformly applied policyor explain why it would be burdensome to
. T, . . ... '. doso, when a returning employee requests the deviation to accommodate a non-work
authorizethe inspection or disclosure. A government unit, institindnon-injury-related personal need. Sub. (3) does not cdaipmmodation”
tion of higher education, or nonprofit researcgamization that retzqutljremer}t?ynd clipes nateq(tjnretan emriloyer to lt:hange its Iegltlmate andl_lorg?—

; 3 ol ; i Py standingsafety policies in order to assist an employee in meeting personal-obliga
obtainsany confidential |nform_at|on undehis subdivision for = SR C Tansportation, Inc..\Swenson2011 Wi 64 335 Ws. 2d 599804
purpose®f research shall provide the results of that research fie@/.2d658,09-0564
of chage to the persothat released or authorized the release ofNeithersub. (2) nor case law authorizes employees who are terminated for filing
thatinformation. worker’s compensation claim& bring wrongful disch@e claims against their

. employers.Brown v Pick 'n Save Food Storek38 F Supp. 2d 133 (2001).
History: 1975 c. 14%.54; 1989 a. 641991 a. 851995 a117; 1997 a. 191237,
2001a. 37 107; 2005 a. 1722009 a. 180 ,
102.37 Employers’ records. Every employer of 3 or more

102.35 Penalties. (1) Every employer and every insurance{zersonsand every employer who is subject to this chapter shall
companythat fails to keep the records to make the reports K€ep a record of all accidents causing death or disability of any
requiredby this chapter or that knowingfglsifies such records employeewhile performing servicegrowing out of and inciden

or makes false reporthall pay a work injury supplemental benet@l o the employment. This record shall gte name, address,

fit surchage to the statef not less than $10 nor more than $10§9€,and wagesf the deceased or injured employee, the time and
for each ofense. The department maaive or reduce a sur causes ofhe accident, the nature and extent of the inamy any
chargeimposed under this subsection if the employer or insurarfd@€rinformation the department may requirerbie or general
companythat violated this subsection requests a waiveedue order. Reports based upon this record shall be furnished to the

tion of the surchaye within 45 days after the date on which noticge|°‘3‘rm“3.mi‘ésu‘jl1 times and li” such rpannetr as the geé)atr:]ment
of the surchage is mailed to the employer or insurance compary2Y 'équire by rule or general ordér a format approved by the

and shows that the violation was due to mistaken absence of epartment.
: . . > = History: 1975 c. 147%.54; 1985 a. 832001 a. 37
information. A surchage imposed under this subsection is due """ ¢ ' a.83 é

within 30 days after the date on which notice of the sugeh&r ;35 38 Records and reports of payments.  Every insuf

mailed to the en:plt(ay(?r or '”f“fagce comp;iﬁmte[estf iha” ancecompany that transacts the business of compensation
acc;ueon am?#n Z” a arhe no pa(lj _Wtdueta era et OF L PET" ance,and every employer who is subject to this chaptewhose
centper month. surchges and Interest paymenis recelveaa ility is not insured, shall keep a record of all payments made

under this subsection shall be deposited in the fund establis{i&fa this chapter and of théme and manner of making the pay

unders.102.65 _ mentsand shall furnish reports basegon these records and any
(2) Any employer or duly authorized agent thereof, whogtherinformation to the department as the department may require

without reasonable cause, refuses to rehire an employee injureghntule or general ordein a format approved by the department.

the course of employment, or who, becao$a claim or attempt  History: 1975 c. 14%.54; 1975 c. 1991979 c. 891985 a. 832001 a. 37

to claim compensation benefits from such emplogéscrimi

natesor threatens to discriminate against an employee as to 11%2.39 Rules and general orders; application of stat -

employee’semployment, shall forfeib the state not less than $5Qutes. The provisions of 403.005relating to the adoption, publi
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102.39 WORKER’S COMPENSATION Updated 11-12Wis. Stats. 34

cation, modification, and court review of rules general orders  (3) PRACTITIONERCHOICEUNRESTRICTED. If the employer fails
of the department shall apply to all rules promulgated or genem@tender treatment as provided in s{if).or choice of an attending
orders adopted under this chapter practitioneras provided in sul§2), the employes'right to choose
History: 1995 a. 272001 a. 37 the attending practitioner is naoestricted and the employer is
liable for the reasonable and necessary expense thereof.

(4) CHrisTIAN SCiENCE. The liability of an employer for the
cost of Christian Science treatment provided to an injured
employeeis limited to the usual and customary defor that
treatment.

(5) ARTIFICIAL MEMBERS. Liability for repair and replacement
of prosthetic devices is limited to theefts of normal wear and

ropractic, psychological, podiatric, dental, and hospital treatme ar. Artificial members furnished at the end of the healing period

medicines, medical and sgical supplies, crutches, artificial OF cosmetic purposes only need not be duplicated.
membersappliances, and training in the use of artificial members (6) TREATMENT REJECTEDBY EMPLOYEE. Unless the employee
andappliances, orat the option of the employee, Christian-Scishallhave elected Christian Sciertceatment in lieu of medical,
encetreatment in lieu of medical treatment, medicines, and-megHrgical,dentalor hospital treatment, no compensation shall be
cal supplies, as may be reasonably required to cure and reli@@yablefor the deattor disability of an employee, if the death be
from the efects of the injuryand to attain étient use ofartificial ~causedpr insofar as the disability may be aggravated, caused or
membersand appliances, and in case of the emplsyeeglect or continuedby an unreasonable refusal or neglect to submit to or
refusalseasonably to do so, or in emency until it is practicable follow any competent and reasonable medicagisat ordental
for the employee to give notice fjury, the employer shall be treatmentor, in the casef tuberculosis, by refusal or neglect to
liable for the reasonable expense incurred by or on behalf of gigbmitto or follow hospital or medical treatmemhen found by
employeein providing such treatment, medicines, supplies, aride department to be necessatfhe right to compensation aceru
training. When the employer has knowledge of the injury and tfieg during aperiod of refusal or neglect to submit to or follow-hos
necessityfor treatment, the employerfailure to tender the neees pital or medical treatment when found by the departmebieto
sarytreatment, medicines, supplies, and training constitutes sugitessaryn the case of tuberculosis shall be barred, irrespective
neglector refusal. The employer shall also be liableremson of whether disability was aggravated, caused or continued
ableexpense incurred by the employeerecessary treatment tothereby.
cureand relieve the employee from théeetsof occupational dis (8) AwaRD TO STATE EMPLOYEE. Whenever an award is made
easeprior to the time that the employee knew or should hawg the department in behalf of a state employee, the department
knownthe nature of his or her disabiliyd its relation to empley of workforce development shall file duplicate copies of the award
ment,and as to such treatment suf@.and(3) shall not apply with the department of administration. Upon receipt of the copies
The obligation to furnish such treatment and appliances shall c@i the award, the department of administration shall promptly
tinueas required to prevent further deterioration indbedition  jssuea voucher in payment of the award from the proper appropri
of the employee or to maintain the existing statusuch condi  ationunder s20.865 (1) (fm)(kr) or (ur), and shall transmit one
tion whether or not healing is completed. copy of the voucher and the awatal the oficer, department or
(Im) LIABILITY FORUNNECESSARYTREATMENT. If an employee agencyby whom the décted employee is employed.
who has sustained a compensabljary undertakes in good faith  (9) REHABILITATION; PHYSICAL AND VOCATIONAL. (a) One of

invasivetreatment that is generally medically acceptable, but thale primary purposes of this chapter is restoration of an injured
is unnecessayyhe employer shaiay disability indemnity for all employeeto gainful employment. drthis end, the department
disability incurredas a result of that treatment. An employer is n@hallemploy aspecialist in physical, medical and vocational reha
liable for disability indemnity forany disability incurred as a pjjitation.

resultof any unnecessary treatment undertakegod faith that (b) Such specialist shall study the problems of rehabilitation,

is noninvasive or not medically acceptable. This subsectign,’ohysical and vocational and shall refeitablecases to the
appliesto all findings that an employee has sustained a compeng,

ble injury, whether the finding results from a hearing, deéault gpartmenfor vocational evaluation and training. The specialist

. - . . hall investigate and maintain a directory of such rehabilitation
crgeani)artyor a compromise or stipulation confirmed by the depa cilities, private and public, as are capabfaendering compe

@ G (@) When th | h tent rehabilitation service to seriously injured employees.
HOICE OF PRACTITIONER. (@ en the employer has - . L
notice of an injury and its relationship tine employ?ne)r/]t, the (c) The specialist shall review and evaluate reported injuries

employershall ofer to the injured employee his or her choice ofPr potential cases in which seriously injureniployees may be
anyp p%ysician, chiropractojrpsycholggigt, dentist, physicianm need of physical and medical rehabilitation and may confer

assistant, advanced practice nurse prescribeor podiatrist with the injured employee, employémsurance carrier or attend

- ; P ing practitioner regarding treatment and rehabilitation.
licensedko practice and practicing in tratate for treatment of the "5 ' ™1671 ¢ 611073 c. 150282 1975 c, 1471977 c. 19%5.241028, 45;

injury. By mutual agreement, the employee may havehib&Ee 1977¢ 5731979 ¢. 2781981 ¢. 201987 a. 1791989 a. 641995 a. 27%s.3743m
of any qualified practitioner not licensed in this state. In cfse3744 9130 (4) 1997 a. 338; 1999 a. 92001 a. 372003 a. 1442005 a. 1722007
emergencythe employer may arrange for treatment without ted- 185

: ; The requirement that medical treatment be supplied during the healing period,
deringa choice. After the emgency has passed tbenployee definedas prior to the time theondition becomes stationarg not determined by

shallbe given his or heshoice of attending practitioner at the-earreferenceo the percentagef disability but by a determination that the injury has sta
liest opportunity The employee has the right to a 2nd choice ofized. Custodiakare, as distinguished from nursing services, is not compensable.

attendingpractitioner on notice to the employarits insurance Mednicoffv. DILHR, 54 Wis. 2d 7194 N.W2d 670(1972). o
In appropriatecases, the department may postpone a determination of permanent

carrier. Any further choic_e shall be by mUtl_Jal agreement. -Patisapility for a reasonable period until after a claimant completes a competent and
nersand clinics are considered to be @mactitioner Treatment reasonableourse ophysical therapy or vocational rehabilitation as an essential part

iti iti iQasi of the treatment required for full recovery and minimization of damagesnsT
g{eztgrggtlgllggfnr]grqt rbe;e(;:]ael I’)I’I?arztiztiiggtet}er practltlonem093|d americalnsurance Co..\DILHR, 54 Wis. 2d 272195 N.W2d 656(1972).

o An employee who wishes to consult a second dactdhe panel after the first says
(b) Theemployer is liable for the expense of reasonable travelfurther treatment is needed may do so without notice or consent. If the second doc

H H P ; tor prescribes an operation that increases the amount of disab#itgmployer is
to ?jbtalnl treatmengat t,;; gs,fg’n%ra_}% asis plrowd(_ad for lsm‘;i“ Sf’f liable. Spencer ¥DILHR, 55 Wis. 2d 525200 N.W2d 611 (1972).
andemployees under sU. ( ) € emp oyer IS not liable for Sub.(7) [now sub. (6)] relieves an employer of liability when the employee refuses
the expense of unreasonable travel to obtain treatment. treatmentrovided by the employeas required under sub. (1). An employee is not

102.40 Reports not evidence in actions.  Reports fur
nishedto the department pursuant to $62.37and102.38shall
not be admissible as evidence in any action or proceedising
out of the death or accident reported.

102.42 Incidental compensation. (1) TREATMENT OF
EMPLOYEE. The employer shall supply suotedical, sugical, chi
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rSeqluiredto Sﬁ.?—lk Rtr%%tnvw\fnt 21‘&02_’ ?3?5%5\1 cz)tdhei*rz 4M(197g)ployer Klein Industrial  dispensehe specific brand name drug as requested. If a specific

alvage v , s. . . [ ;

Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend tg&andname druQ 1S dlspensed under this paragraph‘ th.e Qmployer

porarydisability, travel expense, and maintenance costs beyondedBs if addi O insurer and the employee shall share the cost girtseription

tional training is warranted. Beloit CorporatiorState 152 Ws. 2d579449 NW2d  asfollows:

299(CL App. 1989). 1. The employer or insurshall be liable in an amount equal
Sub.(1) requires an employer to pay medical expensesaftama final order has ' ploy! ; ) q

beenissued. Lisney.\LIRC, 171 Ws. 2d 499493 N.Ww2d 14(1992). to the average wholesale price, as determined unde{33yb) 1,
Sub-@éﬁ(é{) doelf‘fnot requ;re a]"gploye,r totcct)nsenttt_? Out-ofl-sttatg health cgf@f the lowest—priced drug product equivalent that the pharmacist

expenseghat result from a referral by an in-state practitioner selected in accorda e ; ;

with the statute. UFE Inc. LIRG. 201 W, 20 274543 N Wad 57(1996)04-2794 _ O1 practitioner has in stock on the day on which the brand name
The continuing obligation to compensate an employee for work related medi€liugis d.|5pen59d, plus the dispensing fee under(Sukea) 2.and

expensesinder s. 102.42 does not allagency review of compromise agreementsany applicable taxes under syB) (a) 3.that would be payable for

afterthe one-year statute of limitations in s. 102.16 (1) has run if the employee iNgHSt dru roduct equivalent

medicalexpenses after that im&chenkoski MLIRC, 203 Ws. 2d 109552 N.w2d ap q s . .

120(Ct. App. 1996)96-0051 2. The employee shall be liable in an amount etputile dif

Undersub. (2), an employee can seek reimbursement for expenses related i ; f
practitionersregardless of whether they are the first 2 practitioners whom t r%ncebetween the amount for whithe employer or insurer 1s
employeehas seen. Hermaarpet Marts \LIRC, 220 Ws. 2d 61,583 N.w2d 662 llable under subdl. and an amount equal to the average wholesale
(CtS.eAcF;ipdnll%%gg)glﬁ(_zil(lgS sets the dateinfury of an occupational disease and s price, as determined under syB) (a) 1, of the brand name drug
102.01(1) pro(lides that medical expenses incurred before an emoges of the on the day on which the brand name druQ IS d'Spensed’ plus any
work-relatednjury are compensable. Read togethezdical expenses in occupa applicabletaxes under sul3d) (a) 3.that are payablfor that brand

tional disease cases are not compensable until the date of jignce the date is namedrug

established all expenses associated witliisease, even if incurred before the date ’ .

of injury, are compensable. Unitedidbonsininsurance Co..\LIRC, 229 Ws. 2d (3) LiaBILITY OFEMPLOYERORINSURER. (&) The liability of an

416,600 N.W2d 186(Ct. App. 1999)97-3776 i inti i
Spencercreates an exception to the general rule that compensapemuited employeror insurer for the cost of a prescription druQ dISpensed

only if medical expenses are reasonably required and necessaigng as a clam Undersub.(2) for outpatient use by an injured employee is limited
antengages in unnecessary and unreasonable treatment in good faith, the emptaytihe sum of all of the following:
is responsible for payment. Honthaners Restaurimatsy LIRC, 2000 WI App 273

240Wis. 2d 234621 N.W2d 66Q 99-3002 1. The average wholesale price of the prescription drug as of
~ ContinuingPayments for Medical Expensesiforker's Compensation Proceed the date on which therescription drug is dispensed, as quoted in
ings. Carnell & Woog. Ws. Law Nov 1993. the Drug Topics Red Book, published by Medical Economics

Company,Inc. or its successor

2. Adispensing fee of $3 per prescription oraemnich shall
be payable for all prescription drugs dispensadier sub(2)

102.425 Prescription and nonprescription drug treat -
ment. (1) DerINnITIONS. In this section:

() “Dispense” has the meaning given id30.01 (7) regardles®f the location from which the prescription drug is- dis
(b) “Drug” has the meaning given in450.01 (10) pensedput which shall be payable only to a pharmacist who dis
(c) “Drug product equivalent” has the meaning giversin penseshe prescription drug.

450.13(2). 3. Any state or federal taxes that may be applicable to the pre
(d) “Nonprescription drug product” has the meaning given iscriptiondrug dispensed.

s.450.01 (13m) (b) In addition to the liability undepar (a), an employer or
(e) “Pharmacist” has the meaning given id50.01 (15) insureris also liable for reimbursement to an injured employee for

(f) “Practitioner” has the meaning given in40.01 (17) all out-of-pocketexpenses incurred by the injured employee in
(g) “Prescription” has the meaning given im§0.01 (19)  ©btainingthe prescription drug dispensed. _
(h) “Prescription drug” has the meaning giviens. 450.01 (c) A billing statement submitted to an employer or insurer for
(20). a prescription drug dispensed under s(@). shall include the
(i) “Prescription order” has the meaning given im50.01 nat!onal drugcode _number of _the_ prescription as listed in the
21) p 99 : nationaldrug codedirectory maintained by the federal food and
' drugadministratiorand shall state separately the price of the pre
co I Db Ao, e Ay s e TEUenug an e dispensing feo
Vi i { , Wi ug i i oy
an injury for which an employer or insurer is liable under thi (;1) L'AB!L'tTY OFEM';'E.OYEE' (ag Eé(_cept as provided in pé),
chapterthe pharmacist or practitioner dispensing the drug Shealﬁj armle;\(:lzs or pract |odner WI 0 dISpenses a lpl)rescrlm:)lqg
substitutea drug product equivalent in place of the prescribed]/d€rsub-( ”)to afn |njurhe _employee "ray not co ect,t:)r rng an
drugif all of the following apply: actionto collect, from the injured employee any g@®that is in

f the liability ofthe injured | d B
1. In the professiongidgment of the dispensing pharmacisgxcesso e liability ofthe injured employee under sy@) (c)

" . . . . or the liability of the employer or insurer under (a
or practitioney the drug producequivalent is therapeutically (b) Ifan em)pgloyer or in§urZr denies ordispdﬂsiﬁg)férihe

equivalentto the prescribed drug. . -
. . costof a drug prescribetb an injured employee under s(b),
2. The chage for the drug product equivalent is less than th&e hharmacist or practitioner whtispensed the drug may €ol
chargefor the prescribed drug. _ lect, or bring an action to collect, from the injured employee the
(b) A pharmacist or practitioner may not substitute a drugstof the prescription drug dispensed, subject to the limitations

productequivalent under paga) in place of a prescribed drifg = specifiedin sub.(3) (a) If an employer or insurer concedes liabil

any of the following apply: ity for the cost of a drug prescribed to an injured employeter
1. The prescribed drug is a single—source patented drug $ub.(2), but disputes the reasonableness of the amourgezhtor
which there is no drug product equivalent. the prescription drug, the employer or insurer shall provide notice

2. The prescriber determines that the prescribed dmgds  undersub.(4m) (b)to the pharmacist or practitioner that the-rea
cally necessary and indicates that no substitution may be madesforablenessf the amount chged is in dispute and the phar
that prescribed drug by writing on the face of the prescriptiomacistor practitioner who dispensed the drug may not collect, or
orderor, in the case of a prescription order that is transmitted eldxing an action to collecfrom the injured employee the cost of
tronically, by designating in electronformat the phrase “No sub the prescription drug dispensed after receiving that notice.
stitutions” or “Dispense as written” or words of similar meaning (4m) RESOLUTION OF PRESCRIPTIONDRUG CHARGE DISPUTES.
or the initials “N.S.” or “D.A.W’ (@) The departmertias jurisdiction under this subsection and s.

(c) Unless pafb) applies, if an injured employee requests thdt02.16(1m)(c) and s102.17to resolve a dispute between a phar
a specific brand name drug be used to treat the empioiyga’y, macistor practitioner and an employer or insurer over the reason
the pharmacist or practitioner dispensing the prescription shablenes®f the amount chged for a prescription drug dispensed
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undersub. (2) for outpatient use by an injured employee who (5) (a) Temporary disability during which compensation
claimsbenefits under this chapter shallbe payable for loss of earnings, shall include such period as

(b) An employer or insurer that disputes the reasonablenes§gly be reasonably required for training in the use of artificial
theamount chayed for a prescription drug dispensed under sufiembersand appliances.
(2) for outpatient usdy an injured employee or the department (b) Except as provided is102.61 (1g)temporary disability
undersub.(4) (b)or s.102.16 (1m) (cpr102.18 (1) (bg) 3shall shallalso include such period as the employee may be receiving
provide, within 30 daysafter receiving a completed bill for theinstructionunder s102.61 (1)or (Lm). Temporary disability on
prescriptiondrug, reasonable written notice to the pharmacist atcount of receiving instruction under1€2.61 (1)or (1m), and
practitionerthat the chae is beinglisputed. After receiving rea not otherwise resulting from the injyrghall not bén excess of
sonablewritten notice undethis paragraph or under suld) (b) 80weeks. Such 80-week limitation does not apply to temporary
0rs.102.16 (1m) (cpr102.18 (1) (bg) lthata prescription drug disability benefits under this section, the cost of tuition, fees,
chargeis being disputed, a pharmacist or practitianay notcel  pooks, travel, or maintenance under1€2.61 (1) or the cost of
lectthe disputed chge from, or bring an action for collection of private rehabilitation counseling aehabilitative training under
the disputed chaje against, the employee who received the prg 102.61 (1m)f the department determines that additional train
scription drug. ing is warranted. The necessftyr additional training as autho

(c) A pharmacist or practitionénat receives notice under parrized by the department for any employee shall be subjqaztrio
(b) that the reasonableness of #reount chayed for a prescrip odic review and reevaluation.
tion drug dispensed under syB) for outpatient use by aninjured (¢) Compensation for temporary disability on account of
employeeis in dispute shall file the dispute with the departmepgceiving instruction under s102.61 (1)or (1m) shall not be
within 6 months after receiving that notice. reducedunder sub(2) on account of any wages earriecthe first

(d) The department shall deny payment of a prescription drag hours worked by an employee during a week in which the
chargethat the department determines under this subsection toshgployeeis receiving that instruction. If an employee performs
unreasonable A pharmacist or practitioner and an employer aforethan 24 hours of work during a week in which the employee
insurerthat are parties to a dispute under thibsection over the s receiving that instruction, all wages earned for hours worked in
reasonablenessf a prescription drug chge are bound by the excessf 24 during that week shall befsdtagainst the employ
department'sietermination under this subsection on the reasoge’saverage weekly wage in calculating compensatiotefopoe
ablenesof thedisputed chaye, unless that determination is sefary disability under sul§2). An employee who is receiving cem
asideon judicial review as provided in pe). pensation for temporary disability on account of receiving

(e) Within 30 days after a determination under this subsectidnstruction under s.102.61 (1)or (1m) shall report any wages
the department may set aside, reversanodify the determina earnedduring the period in which the employee is receiving that
tion for any reason that the department consideriicient. instructionto the insurance carrier self-insured employer pay
Within 60 days after a determination under this subsedti@n, ing that compensation. This paragrajaies not apply after April
departmentnay set aside, reverse, or modify the determination @0, 2014.
groundsof mistake. A pharmacist, practition@mployer or  (g) (a) Except as provideth pat (b), no sick leave benefits
insurerthat isaggrieved by a determination of the departmemfq,igedin connection with other employment or wages received
underthis subsection may seek judicial review of that determing,m other employment held by the employee when the injury
tion in the same manner that compensatimims are reviewed q.c\rredmay be considered iromputing actual wage loss from
unders.102.23 o the employer in whose employ the employee sustained injury

(5) NONPRESCRIPTIONDRUG PRODUCTS. The liability of an (b) In the case of an employee whose average weakhings
employeror insurer for the cost of a nonprescription drug produgt.o -5 culated under €02.11 (1) (a) wages received from other
usedio eat an nured employee s Imitalte usual an] ous eyuioymeneld by he eimployee wnen try occurd shal
produgt g 9 P P P U‘ltgeconsidered in computing actuahgg loss frqm the employer

History; 2005 &, 1722007 a. 1852000 a. 206 in whose employhe employee sustained the injury as provided

in this paragraph. If an employselverageveekly earnings are

calculatedunder s.102.11 (1) (a) wages received from other
causesdisability, anindemnity shall be due as wages commencirfg"Ploymenteld by the employee when timury occurred shall
the 4th calendar day from the commencementhef day the D€ Offset against those average weekly earnings andganst
scheduledvork shift began, exclusive of Sundays oeicepting the employees actual earnings ithe employment in which the
wherethe employee works on Sundayter the employee leaves€Mployeewas engaged at the time of the injury
work as the result of the injurgnd shall be payable weekly there  (c) Wages received from the employer in whose employ the
after,during suctdisability. If the disability exists after 7 calendaremployeesustained injury or from other employmentitained
daysfrom the date the employee leaves work as a result of thgerthe injury occurred shall be considered in computing benefits
injury and onlyif it so exists, indemnity shall also be due and payor temporary disability
able for the first 3 calendar days, exclusive of Sundays,only (7) (a) If an employee has a renewed period of tempatiary
exceptingwhere the employee works on Sundaaid weekly ability commencing more than 2 years after the date of injury and,

102.43 Weekly compensation schedule. If the injury

indemnityshall be as follows: exceptas provided in pa(b), the employee returned to work for
(1) If the injury causes total disabilityvo—thirds of the aver atleast10 days preceding the renewed period of disabpiy
ageweekly earnings during such disability mentof compensation for the neperiod of disability shall be

(2) If the injury causes partial disabiliguring the partial dis madeas provided in pafc).
ability, such proportion of the weekly indemnity rate for total dis (b) An employee needot return to work at least 10 days-re
ability as the actual wage loss of the injured employee bears todbdinga renewed period of temporary disability to obtain benefits
injured employes average weekly wagdthe time of the injury undersub.(5) (b) for rehabilitativetraining commenced more
(3) If the disability caused by the injury is at times total and #tan 2 years after the date of injuryBenefits for rehabilitative
timespartial, the weekly indemnity during each total or partial digraining shall be made as provided in p@).
ability shall be inaccordance with subfl) and(2), respectively (c) 1. If the employee was entitled to maximum weekly bene
(4) If the disability period involves a fractional week, indemfits at the time ofnjury, payment for the renewed temporary-dis
nity shall be paid for each day of such week, except Sundays oalyility or the rehabilitative training shall be at the maxinmaite
atthe rate of one-sixth of the weekly indemnity in effect at the commencement of the new period.
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2. If the employee was entitled to less than the maximum rateThe“as tls rule 3gplies|:0 delays in tr%?trpefm gft ﬁ \tlvork—related iniur%{ﬂciljU{seg by
; ; : apre—existing condition. It was reasonable to find that a woman was entitled to bene
the_em_pl_oyee shall rec_e'Ve the same proporubthe maximum fit&for the period she was unable to umgtesugeryto repair a work-related injury
WhI_Ch isin effect at t_h_e time of _th_e commencement of the renewagk to the threat that anesthesia would cause harm to her pre-existing pregnancy
periodor the rehabilitative training as the emplogesttual rate ITW Deltar v LIRC, 226 Ws. 2d 1, 593 N.W2d 908(Ct. App. 1999)98-2912

atthe time of injury bore to the maximum rate ifeef at that time. . L .
3. For an employee who is receiving rehabilitative trainingl02:44 Maximum limitations.  Section102.43shall be sub

aholiday breaksemester break or otheimilar scheduled inter 16Ct O the following limitations: o _

ruptionin a course of instruction does not commence a new period(1) (ag) Notwithstanding angther provision of this chapter

of rehabilitative training under this paragraph. everyemployee who iseceiving compensation under this chapter
(8) During a compulsory vacation periagheduled in accord 0" Permanent total disability or continuous temporary ok

ancewith a collective bayaining agreement: ability more than 24 months after the date of injury resulting from
(a) Regardless of whether thmployees healing period has an injury that occurred prior to January 1, 2001, shall receive sup

endedno gmployee at ok immegiatﬁly barore ?hg compulso lemental benefits that shall be payable in the first instance by the

X h . v ployeror the employes insurance carrieor in the case of
vacationperiod may receive a temporary total disability benefjenefitspayable to an employee undet82.66 shall be paid by
for injury sustained while engaged in employment for th:ﬂt]

| edepartment out of the fund created und&02.65 Those sup
employer. o o plemental benefitshall be paid only for weeks of disability occur
() An employeeeceiving temporary partial disability bene ring after January 1, 2003, and shathtinue during the period of
fits |m.med|at.ely before thg compulsory vacation period for injusuichtotal disability subsequent to that date.
sustainedvhile engaged in employment for that emplogkall (am) If the employee iseceiving the maximum weekly bene

continueto receive those benefits. _ fits in effect at the time of thimjury, the supplemental benefit for
(9) Temporarydisability, during which compensation shb#  a week of disability occurring after May 1, 2010, shall be an

payable for loss of earnings, shall include the period during whighountthat, when added to the regular benefit establishetidor
anemployee could return to a restricted type of work during th@se shall equal $582.

healingperiod, unless any of the following apply: (b) If the employee is receiving a weekly benefit that is less
~ (&) Suitable employment thatvethin the physical and mental thanthe maximum benefithat was in déct on the date of the
limitations of the employee is furnished to the employee by thgjury, the supplemental benefit farweek of disability occurring
employeror some other employeFor purposes of this paragraphafter May 1, 2010shall be an amount sigfient to bring the total

if the employer or some other employer makgead faith ofer  weekly benefits to the same proportion of $582 as the emplyee’
of suitable employment that is within the physical and mental linyeekly benefit bears to the maximum irfexft on the date of
itationsof the employee and if the employee refuses without regjury.

sonablecause to accephat ofer, the employee is considered to (c) Subject to any certificate filed under02.65 (4) an
havereturned to work as of the date of tiffer at the earnings that employeror insurance carrier paying the supplemehgaiefits

the employee would have received but for taiusal. In case of reqyiredunder this subsection shall be entitled to reimbursement
adisputeas to the extent of an employephysical or mental limi  t,'aach such case from the fund established h9Z65 com
tationsor as to what employment is suitable within those-liminencingone year aftethe date of the first payment of those bene
tations,the employee may file an application unde¥®.17and  fits and annually thereafter while those payments continge. T
ss.102.17t0 102.26shall apply ) receive reimbursement under this paragraph, an employer or

(b) The employes’employment with the employer has beefhsurancecarrier must file a claim for that reimbursement with the
suspended or terminated duettie employees alleged commis  departmenby no later than 12 months after the end of the ipear
sion of a crime, the circumstances of which are substantialyhich the supplemental benefits were paid #medtlaim must be
relatedto that employment, and the employee has beemetiar approvedby the department.

with the commission of that crime. If the employee is not found (7) | case of permanent total disability aggregate indemnity
guilty of.the crime, compensatidar temporary disability shall be g 4)1he weekly indemnity for the period that the employee may
payablein full. ) live. Total impairment for industrial use of both eyesthe loss
(¢) The employes’employment with the employer has beegf both arms at or near the shoulderof both legs at or near the
suspendedr terminatediue to the employeVviolation of the hip, or of one arm at the shoulder and one leg at the hip, constitutes
employer’s policy concerningemployee drug use during thepermanentotal disability This enumeration is not exclusive, but
periodwhen the employee could return to a restricted type of wdtkother cases the department shall find the facts.
duringthehealing period. Compensation for temporary disability (3) For permanent partial disability not covered byl 52
may be denied under this paragraph only if prior to the date ©f102 56 the aggregate number of weeks of indemnity shall bear
injury theemployefs policy concerning employee drug use wag,chrelation to 1,000 weeks as theture of the injury bears to one
established in writing and regularly enforced by the employer ¢4 singpermanent total disability and shall be payable at the rate
(d) The employee has been convictéa crime, is incarcer of two-thirds of the average weekly earnings of the employee, the
ated,and is not ava_llable to return to a restricted type of work dwarningsto be computed as provided in1€2.11 The weekly
ing the healing period. indemnity shall bein addition to compensation for the healing
History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781983 periodand shall be for the period that the employes live, not

a.98 1985 a. 831987 a. 1791993 a. 370492 1995 a. 225413 2001 a. 372005
a.172 2009 a. 2062011 a. 183 to exceed 1,000 weeks.

Committee Note, 1971:Employees who have two jobeo have been injured at  (4) Where the permanedisability is covered by s4.02.52

oneof them have in some cases been made totally disabled for work at either job. j i . ;

leavebenefits from the other employer has suspended eligibility for compemation§el2'53 and102.53 such sections shall govern, pl’OV_Ided, fhat

hasreduced compensation even though the employéeredfa wage loss. This N0 case shall thpercentage of permanent total disability be taken

consideredo be inequitable. Sick leave benefits from the employer where injussmore than 100 percent.

occurredare to be considered, howeverdetermining eligibility for compensation . . L .

from such employer [Bill 371-A] (5) In cases where it is dete_rmlned th_at periodic benefits
Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend @fantedby the federal social security ae paid to the employee

porarydisability, travel expense, and maintenance costs beyowed®s if addi  pecause of disabilitghe benefits payable under this chapter shall
tionaltraining iswarranted. Beloit Corp. Btate,152 Ws. 2d 579449 N.W2d 299 b d d foll .
(Ct. App. 1989). ereduced as follows:

Thephrase “ifthe injury causes disability” is interpreted in light of the “as is”rule  (a) For each dollar that the total monthly benefits payable
thatan employee’ susceptibility to injurydue to a pre—existing condition does not : ;
relievethe employer from liability ITW Deltar v LIRC, 226 Ws. 2d11, 593 N.W2d under this chapterexcludlng attorney fees and costs, plus the

908 (Ct. App. 1999)98-2912 monthly benefits payable under the social security act for disabil

2011-12 Wisconsin Statutes updated though 2013 W is. Act 380 and all Supreme Court Orders entered before June 4, 2014. Pub -
lished and certified under s. 35.18. Changes ef fective after June 4, 2014 are designated by NOTES. (Published 6-4-14)


https://docs.legis.wisconsin.gov/document/statutes/102.17
https://docs.legis.wisconsin.gov/document/statutes/102.17
https://docs.legis.wisconsin.gov/document/statutes/102.26
https://docs.legis.wisconsin.gov/document/acts/1971/148
https://docs.legis.wisconsin.gov/document/acts/1973/150
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/1987/179
https://docs.legis.wisconsin.gov/document/acts/1993/370
https://docs.legis.wisconsin.gov/document/acts/1993/492
https://docs.legis.wisconsin.gov/document/acts/1995/225
https://docs.legis.wisconsin.gov/document/acts/1995/413
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/acts/2009/206
https://docs.legis.wisconsin.gov/document/acts/2011/183
https://docs.legis.wisconsin.gov/document/courts/152%20Wis.%202d%20579
https://docs.legis.wisconsin.gov/document/courts/449%20N.W.2d%20299
https://docs.legis.wisconsin.gov/document/courts/226%20Wis.%202d%2011
https://docs.legis.wisconsin.gov/document/courts/593%20N.W.2d%20908
https://docs.legis.wisconsin.gov/document/courts/593%20N.W.2d%20908
https://docs.legis.wisconsin.gov/document/wicourtofappeals/98-2912
https://docs.legis.wisconsin.gov/document/courts/226%20Wis.%202d%2011
https://docs.legis.wisconsin.gov/document/courts/593%20N.W.2d%20908
https://docs.legis.wisconsin.gov/document/wicourtofappeals/98-2912
https://docs.legis.wisconsin.gov/document/statutes/102.43
https://docs.legis.wisconsin.gov/document/statutes/102.66
https://docs.legis.wisconsin.gov/document/statutes/102.65
https://docs.legis.wisconsin.gov/document/statutes/102.65(4)
https://docs.legis.wisconsin.gov/document/statutes/102.65
https://docs.legis.wisconsin.gov/document/statutes/102.52
https://docs.legis.wisconsin.gov/document/statutes/102.56
https://docs.legis.wisconsin.gov/document/statutes/102.11
https://docs.legis.wisconsin.gov/document/statutes/102.52
https://docs.legis.wisconsin.gov/document/statutes/102.53
https://docs.legis.wisconsin.gov/document/statutes/102.55

Updated2011-12 Ws. Stats. Published and certified under s. 35.18. June 4, 2014.

102.44 WORKER’S COMPENSATION Updated 11-12Wis. Stats. 38

ity exceed 80% of the employseaverage current earnings as Committee Note, 1971:Employees who are totalljisabled receive compensa

; ; ; i ; ] tjon at the wage level and the compensation ratedécteds of the date of their injury
determinecby the social security administration, the benefits-pa his is an average of approximately $45.90 per week foethployees who are

ableunder this chapter shall be reduced by the same amouning@ed previous to February 1, 1970. The intent is to providedgment of supple
thatthe total benefits payable shall not exceed 80% of the empl ntalbenefits; for example, an employee who was injured in October 1951 and

) : - earningwages in excess of the maximum of $52.86 is receiving $37 a week for total
ee’'saverage current earnings. However total benefit payable djsability. Thisemployee will receive supplemental benefits of $42 a week to bring

underthis chapter and under the federal social security act maytfgotal up to $79, which was the maximum February 1, 1970. An employee injured
r n amoun han th nefi le under thi§ October 1951 with a wage of $26.43 has been receiving $18.50 per week for total
ehdUiedtO an amountess than the benefit payabe under t Esability. This is 50%of the maximum in ééct in October 1951. Such employee
Chapter. will receive supplemental benefits of $21 a week to bring the total up to $39.50, which
(b) No reduction under this section shall be made becauseas@p% of the maximum in ffct February 1, 1970. It is not intended that any death
anincrease granted by the social security administration as a @S.E,Ef'zpaymem be Mtedd. by th'z secon. [Bill S71-A] ) arel
of Iving acjustment i T Tt Tt
(c) Failure of the employee, except for excusable neglect, tﬁkhe“odd-lot”quctrine is“? Ft)irt of Wﬁonsin law It grovides tgattifal clairfgjantt g
. i i F I akesa prima facie case that he or she was injured in an industrial accident and,
report social security dlsablhty payments WI'.[hm 30 days aﬁeglecause)f injury, age, education, and capagcisyunable to secure continuing gainful
written request shall allow the employer or insurance cattier employmentthe burden oshowing that the claimant is employable shifts to the

reduceweekly compensation benefits payable under this chapegployer. Balczewski vDILHR, 76 Ws. 2d 487251 N.W2d 794(1977).

0 1 ' i imSub.(6) (a) includes only wage loss fared at the employment where the injury
by 75%. Compensatlon benefits oth_erW|se payable shall be rel[‘)r(]:curredand does not include wage loss frarsecond job. Rif. LIRC, 159 Ws.
bursedto the employee after reporting. 2d 239 464 N.W2d 56(Ct. App. 1990).

(d) The employer or insurance carrier making such reducti?mRC gxgee{d?dtits authogty ;vhin it order;ed temp?rari'htot,agﬁabﬂvg\egts
; or an indefinite future period. Such payments are not authorizéoefperiod after

shall report to th‘? department the reductlon_andaqsested by the a medical condition has stabilized and before the employeegoedesuyery GTC
dep.artmentfurnlsh.to the department satisfactory proof of thguto Parts vLIRC, 184 Ws. 2d 450516 N.W2d 313(Ct. App. 1993).
basisfor the reduction. Sub. (4) requires apportionment between scheduled and unschedjulgds

(¢) The reductiorprescribed by this section shal be allowedl?*12! SIS 1o pemanert o diechitoss o eaming capary iy ot
only as to payments made on or after July 1, 1980, and shallsbe(ct. App. 1996)96-0622 S
computedon the basis of paymentsade for temporary total, tem  In order for sub. (6) (b) to applthe physical limitations must be from an unsehed

porarypartial, permanent total and permanent partial disabilitycc,mury- Mireles vLIRC, 226 Ws. 2d 53593 N.W2d 859(Ct. App. 1999),

(f) No reduction shall takieto account payments made under Sub.(2) governs the permanent total disability indemrii@ther cases” of disabil
: ; ity under sub. (2) may include a combination of scheduled and unscheduled injuries.
the social security act to dependents of an employee. Mirelesv. LIRC, 2000 W1 96 237 Ws. 2d 69613 N.W2d 875 98-1607

(g) No reduction under this subsection shall be mademn Sub.(6) (b)allows the department to reopen an award to account for loss of earning

; e : f ; f ; pacityfrom an unscheduled injurgven if a scheduled injury causes tiéenina
porary disability benefits payable during a period in which afffcs employment. Mireles. LIRC, 2000 WI 96237 Ws. 2d 69613 N.W2d 875

injured employeeis receiving vocational rehabilitation service9s-1607
unders.102.61 (1)or (1m). Sub.(2) allows the awarding of permanent total disability that results from a com
.. - . bination of scheduled and unscheduled injuries, provided that the applicant estab
(6) (a) Where an injured employee claimiegmpensation |[ishesthat a clearascertainable portion of the disability is attributable taitigehed
for disability under sub(2) or (3) has returned to work fahe uledinjury or injuries. Secura Insurance\RC, 2000 W1 App 237239 Ws. 2d 315

: e 620N.W.2d 626 00-0303
employerfor whom he or she worked at the time of the Il’)jtJ19 A claimant is not required to present evidence of a job search as part of prima facie

pe_rmanendi_sability aWElI’C_j S_ha" b_e based upon the physicat "_m'ta}seof odd-lot unemployabilityprovided the claimant shows thagcause of the
tationsresulting from the injury without regard to loss of earnin IULY and othkﬁB?lczewskfactotts suclas e}gfe,leducisttlon, ctapﬁctﬁwd Itramln%,,he i
: ; : e r she is unable to secure continuing, gainful employment. e claimant is within
capacn_y unles_,s_the actual wage loss in comparlsonsmmhlngs the odd-lot categoryit falls to the employer to rebut the prima facie case by demon
atthe time of injury equals or exceeds 15%. stratingthat the claimant is employable and that jobs exist for him orBegcher
; i R v. LIRC, 2004 WI 88273 Wis. 2d 136682 N.W2d 29 02-1582
(b) If, (_jurlng_ the pel’l(_)d sdorth in 5.102.17 (4)the. employ Theburden that shifts from the claimant to the employer uBd&zewskis a bur

mentrelationship is terminated by the emplogéthe time of the denof persuasion, but only as to the sub-issue of whether a job exists that the claimant

injury, or by the emp|0yee because his or her physical or merdaido. The burden of persuasion on the other aspects of the claices#’for per

limitations prevent his or her continuing in such employment, Qfﬁ’g%’éﬁ'\fj}fgg'gt%’3b\f§l’;_efggel’§gg‘§é Z,"\fv?,'é"(’jagg’o‘g'fqggg claimant. Beecher v

if during such period a wage loss of 15%nwore occurs the — Thesocial security det under sub. (5) may be used to reduce temporary disability

departmenimay reopen any award and make a redeterminatibgpefitspaid under s. 102.43 (5) during the period that the worker is engaged in a
i ; ; vocationalrehabilitation program as described in s. 102.61. Michels Pipeline Con

takinginto account loss of earning capacity struction v LIRC, 2008 WI App 55309 Ws. 2d 470750 N.W2d 485 07-0607

(c) The determination of wage loss shall not take into accoun$ub. (6) (a) applies to persons *“claiming compensation,” which does not include

any period during which benefisre payable for temporary dis R%’;ig%'{‘ga\%rez‘ffg"lig%gg”,\“p\f,';%aggg'ogflhg"#er Foods, INdRE, 2009 WI

ability. UnderBalczewskandBeecherpnce a claimant has established a prima facie odd—

i ; H Ioficase, the employer must prove that the clairsaptobably employable and that
(d) The determination of wage loss shall not take into accomgctual, suitable job is regularly and continuowskgilable. It is not stitient to

any period during which benefits are paid underif®8 show that the claimant is physically capable of performing light work and that light

ini ork is available. NeitheBalczewsknorBeecherequire aremployer to disclose
b (e)f't FfOI’ the purpo?e aﬂtetleamm;)nlgt Wahge” Iosfbpayme.r&t Ofel\l,ny descriptive information of a claimant to a prospective emplaysatisfy its
enetntsior permanent partial disability shall not bé consider&dputtalburden. The employerduty in ascertaining whether an actual job exists is
paymentof wages. to obtain information from the prospective employer about the job requirements, not
(f) Wage losshall be determined on wages, as defined in %ovideinformation about the claiman€agill Feed Division/Cagill Malt v. LIRC,
) 10WI App 115, 329 Wis. 2d 206789 N.W2d 326 09-1877
102.11 Percentage of wage loss shall be calculated on the basiskC improperly expanded the evidentiary burden on employers seeking to rebut

of actual average wages over a period of at least 13 weeks. aclaimants prima facie odd-lot case beyond that establishegétherandBalc-
" zewskby establishing a preference for evidence that the employer referred the claim

(g) For purposes of this subsection, if the employer in go@dkto prospective employers with specific job openiagsially available, although
faith makes an @ér of employment which is refused hib]e anemployer may rely on evidence that it actually referred a claimant to a prospective
. - . loyert t its rebuttal . @idlrFeed Division/Cagill Malt v. LIRC,
employeewithout reasonable cause, txmployee is considered 501owi App 115 329 W, 2d 206789 o 320 o g el Malt v
to havereturned to work with the earnings the employee wouldpaymenof the supplemental benefit of 102.44 (1) is not precluded to former state

havereceived had it not been for the refusal. employeedy Art. IV, s. 26. The second injury fund is not impressed with a construc
. . " tive trust which prevents itsse for payment of such supplemental benefits. 62 Atty
(h) In all cases of permanent partial disabitigt covered by Gen.69.

ss.102.52t0 102.56 whether or not the employee has returned to

work, the permanent partial disability shall not be less than thed2.45 Benefits payable to minors; how paid. Com

imposedby the physical limitations. pensatiorand deattbenefit payable to an employee or dependent
HisFory: 1971 c. 1481973 c. 1501975 c. 14%s.33, 54, 57, :!.975 C. 1991977 who was a minor when t[’m‘np|0ye$ or dependem’right began

S baos e Ao amaaes e T e s han 1 372003 46 accrue, mayin the discretion of the department, be ordered paid

Cross—reference: See also sDWD 80.32 80.34 and80.5Q Wis. adm. code. {0 @ bank, trust companirustee, parent or guardian, for the use
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of such employee atependent as may be found best calculatéed apportioned between such dependents on the paoper

to conserve the employee’or dependerd’ interests. Such tional basis as the primary death benefit.

employeeor dependent shall be entitled to receive payments, in(c) Notwithstanding suk{1), if there are partial dependents of

the aggregate, at a rat®t less than that applicable to paymentge deceased employee who asatitled to benefits under s.

of primary compensation for total disability death benefit as 102.48 they shall be entitled to sugiortion of the benefit deter

accruingfrom the employes’or dependerg’18th birthday minedunder sub(1) that their partial dependency benefit bears to
History: 1973 c. 1501993 a. 492 the primary benefit payable to one wholly dependent upon the

102.46 Death benefit. Where death proximately resuitsm O%icggg ed.No payment to a partial dependent shall be less than

the injury and the deceased leaves a person wholly depen . ' .
uponhim or her for support, the death benefit shall equal 4 timegh) DispuTes. In case of dispute, dependents may file applica

his or her average annual earnings, but when added to the dis3ianSas provided in s.02.17 and ss102.17t0102.27shall apply
ity indemnitypaid and due at the time of death, shall not excelySuch case, if the claim for a primary debénefit is compro
two-thirds of weekly wage for the number of weeksos#tin s. mised,any claim under this section shall be compromised on the

102.44 (3) sameproportional basis. The attorney general shall represent the
History: 1979 c. 2781981 c. 92 interestsof the state in case of such dispute.
Death benefits under the workecompensation lawFortune. WBB Apr1987. (5) Minors. Benefits due to minors under this section may be

paid as provided in s102.45
(6) Proor. In administering this section the department may
riquirereasonable proof of birtimarriage, domestic partnership
derch.770, relationship, or dependency
(7) NOTTOAFFECTOTHERRIGHTS,BENEFITSOR COMPENSATION.
ecompensation provided for in this section is in addition to, and

102.47 Death benefit, continued. If death occurs to an
injured employee other than as a proximate result ofirthey,
before disability indemnity ceases, death benefit and buri
expenseallowance shall be as follows:

(1) Wherethe injuryproximately causes permanent totaldisT
ability, they shall be the same as if the injury had caused de : P :
exceptthat the burial expense allowance shall be included in ?Eghig?ilgz\t/ﬁ eCrJ\fA,/i&Slgy gegz'lcemb”%gf;’ death benefitsther com
items subject to the limitation stated in 802.46 The amount pay Dy @ .
availableshall be applied toward burial expense before any is (8) DEFINITIONS. As used in this section:
appliedtowarddeath benefit. If there are no surviving dependents (&) “Correctionalofficer” means any person employed by the
the amount payabléo dependents shall be paid, as provided in sfateor any political subdivision as a guard diicgr whose prin
102.49(5) (b), to the fund created underl€2.65 cipal dutiesare supervision and discipline of inmates at a penal

(2) Wherethe injury proximatelycauses permanent partialinstitution, prison, jail, house of correction or other place of penal
disability, the unaccrued compensation shall first applied detention.
towardfuneral expenses, not to exceed the amount specified in (am) “Diving team member” means a member degally
102.50 Any remaining sum shall be paid to dependents, as paiganizeddiving team.
vided in this section and s402.46and102.48 and there is no  (b) “Fire fighter’ means any person employed by the state or
liability for any other payments. All computations under this sulny political subdivision as a member ofioér of a fire depart
sectionshall take into consideratidhe present value of future mentor a member of a volunteer departmémtjuding the state
payments.If there are nsurviving dependents the amount payfire marshal and deputies.

ableto dependents shall be paid, as provided 198.49 (5) (b) (c) “Law enforcement dicer” means any person employed by
to the fund created under®02.65 the stateor any political subdivision for the purpose of detecting
History: 1971 c. 1481977 ¢. 1951983 a. 981987 a. 179 andpreventing crimand enforcing laws or ordinances and who

Whena deceased worker dies before the level of permareetial disability is . - - . .
establishedthe dependerg'death benefit is not wiped out. “Unaccrued compensaS authorized to make arrests for violations of the laws or ordi

tion” under sub. (2) is compensation that has not become due, or compensatiomgncesthe person is employed to enforce, whether that erforce

which a claim is not yet enforceabldt is not limited to compensation awarded but ; ; ic limi
notyet paid. Edward Brothers, Inc. LIRC, 2007 WI App 128300 Ws. 2d 638731 mentauthority extends to alaws or ordinances or is limited to

N.W.2d 302 06-2398 specificlaws or ordinances.
i (d) “Political subdivision” includes counties, municipalities
102.475 Death benefit; law enforcement and correc - andmunicipal corporations.

tional officers, fire fighters, rescue squad members, div. - w »
ing team members, national or state guard members org(gmgectReesscCuueessqquuae(ljd member” means a memberledally

and emergency management personnel. 1) SeeciAL ) ) . .

BENEFIT. If%he dyeceaseg emplo;f)ee is a law engozceméim«),f _ () “State” means the state ofiffonsin and its departments,
correctionalofficer, fire fighter rescue squad membativing divisions,boards, bureaus, commissions, authorities and colleges

teammembeynational guard member or state defense force_meﬁpH?sLtjor:;\-lelrgilg3%74421- 1977 ¢. 2%s.1029mt0 10295 1650 1977 c. 48203
ber on state active duty as describeds. 102.07 (9)or if & 4157975 ¢. 105,60 (1), 1979 c. 2211981 c. 3251983 a. 98189 1985 a. 29

deceasegberson is an employee or volunteer performing emeis7a. 63 1991 a. 851993 a. 811995 a. 2471999 a. 142009 a. 2842.
gencymanagement activities under.323 during a state of emer
gencyor a circumstance describids.323.12 (2) (c)who sus 102.48 Death benefit, continued.  If no person who sur
tainedan accidental injury while performing services growing owtives the deceased employee is wholly dependent upon the
of and incidental to that employment or volunteer activity so thdeceasedemployee for support, partial dependency and death
benefitsare payable under 502.460r102.47 (1) the department benefitstherefor shall be as follows:
shallvoucher and pay from the appropriation und@0s445 (1) (1) An unestranged surviving parent or parents to whose sup
(aa)a sum equal to 75% of the primary deag¢inefit as of the date port the deceased has contributed less than $500 in the 52 weeks
of death, but not less than $50,000 to the persons wholly depgégxtpreceding the injury causing death shall receive a death bene
dentupon the deceased. For purposes of this subsection,-degief $6,500. If the parents are not living togettiee department
dency shall be determined under&32.49and102.51 shalldivide this sum in such proportion as it deems to be just, con
(2) PaymENTS TODEPENDENTS. (@) If there are more than 4 per sideringtheir ages and other facts bearing on dependency
sonswho are wholly dependent upon the deceased employee an2) In all other cases the death benefit shall be such sum as the
additionalbenefit of $2,000 shall be paid feach dependent in department shall determine to represent fairly and justly the aid
excesof 4. supportwhich thedependent might reasonably have anticipated
(b) If there is more than one person who is wholly dependendm the deceased employee but for the injdryestablish antiei
uponthe deceased employee, the benefits under this section ghationof supportand dependencit shall not be essential that the
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102.48 WORKER’S COMPENSATION Updated 11-12Wis. Stats. 40

decease@mployee made any contribution to support. The aggi@), shall equal the death benefit payable to a person wholly
gate benefits in such case shall not exceed twice the averalgpendent.

annualearnings of the deceased;4 times the C(_)ntributions Of the (d) The payment into the state treasury shall be made in all such
deceasedb the suppordf such dependents during the year immesasesegardless of whether the dependemtpersonal represen
diately preceding the deceased emplogedeath,whichever tativesof the deceased employeemmence action against a 3rd
amountis the greaterin no event'shall the aggregate benefits iarty under s102.29 If the payment is not made within 20 days
such case exceed themount which WOU|d_ accrue to a pel’SOl&_ﬁ:er the department makes request [her,em'[y sum payab|e
solelyand wholly dependent. Where there is more than one pargahll bear interest at the rate of 7% per year

dependenthe weekly benefit shall b@pportlon?d according to (e) The adjustments liability provided in ss102.57 102.58

their relative dependency The term “support” as used in SS‘?nd102.60do not apply to payments made under this section.

102.42t0102.63shall include contributions to the capital fund o o i
; (6) Thedepartment may award the additional benefits payable
the dependents, for thelr necessary comfort. under this section to the surviving parent of the chilthéehild’s
(3) A deathbenefit, other than burial expenses, except &g ardianor to such otheperson, bank or trust company for the
otherwiseprovided, shall be paid in weekly installments correghijy's use as may be found best calculated to conserve the interest
spondingin amount tawo—thirds of the weekly earnings of thes the child. In the case of death of a child while benefits are still

employeeuntil otherwise ordered by the department. payablethere shall be paid the reasonable expense for burial, not
History: 1975 c. 1471979 c. 2781989 a. 641993 a. 492 exceedings1.500.

Cross-reference: See also DWD 80.46 Wis. adm. code.
(7) All payments received under this section shall be depos

102.49 Additional death benefit for children, state iteHd itn thel ;;llnd gg&gﬁ%ggvﬂ%gg Lo77 ¢ 1651675 ¢. 105,60
fund. (1) Subject to any certificate filed under102.65 (4) istory: C. 26(5. C. | . ¢. 10s.
whenthe beneficiary under $02.460r 102.47 (1)is thespouse G ot 1as - v BR1093 a. 4971997 a. 2522003 a. 144
or domestic partner undeh. 770 of the deceased employee and Cross-reference: See also DWD 80.48 Wis. adm. code.
is wholly dependent on the deceased empldgeesupport, an
additionaldeath benefit shall be pafidm the funds provided by 102.50 Burial expenses. In all cases in which the death
sub.(5) for each child bytheir marriage or domestic partnershiginemployee proximatelgesults from the injurythe employer or
underch.770who is living at the time of the death of #@ployee insurer shall pay the actual expense fmurial, not exceeding
andwho is likewise whollydependent on the deceased employ&0,000.
for support. That payment shall commence when primary deathistory: 1971 c. 1481977 c. 1951985 a. 831991 a. 851995 a. 17, 2009 a.
benefitpaymentsare completed oif advancement of compensa
tion has been paid, when payments wondamally have been
completed. Payments shall continue at the rate of 10 percent . - :
the surviving parents weekly indemnity until the child’ 18th z nsarae e?t'tled to dfath ben%ﬂts as |fc§hey alre SOI,er and wholly
birthday. If the child is physically omentally incapacitated, pay epen en.or Support upon a epease emp (_)ye_e,' )
mentsmay be continuetiéyond the chilé 18th birthday butthe _ 1. A wife upon a husband with whom she is living at the time
paymentsmay not continue for more than a total of 15 years. Of his death. o o .

(2) A child lawfully adopted by the deceased employee an 2. A husband uponwife with whom he is living at the time
the surviving spouse cdomestic partner under chz0, prior to  Of her death.
thetime of theinjury, and a child not the deceased emplayeein 2m. A domestic partner undeh.770upon his or her partner
by birth oradoption but living with the deceased employee aswith whom he or she is living at the time of the parmeeath.
memberof the deceased employsdamily at the time of the 3. A child under the age of 18 years upon the parent with
injury shall for the purpose of this section be taken as a child Wiomhe or she is living at the time of tHeath of the parent, there
their marriage or domestic partnership under7#o. beingno surviving dependent parent.

(3) If the employee leaves a spouse or domestic partner under4. A child over the age of 18 years, but physically or mentally
ch.770wholly dependent and also a child by a former marriagiacapacitatedrom earning, upon the parent with whom he or she
domesticpartnership under cfi70, or adoption, likewise wholly is living at the time of the death of the parent, there being ro sur
dependentaggregate benefits shall be the same in anamiifithe viving dependent parent.
child were thechild of the surviving spouse or partnend the  (h) Where a dependent whoetitled to death benefits under
entire benefit shall be apportioned to the dependents in thfs subsectiorsurvives the deceased employee, all other depen
amountgthat thedepartment determines to be just, considering tlints shall be excluded. The aiag of any portion of the sup
agesof the dependents and other factors bearing on dependepgyt and maintenance of a child upon @fehe parents, or any
The benefit awarded to the surviving spouse or partner shall Rluntary contribution toward the support afchild by a parent,
exceed4 times the average annual earnings of the deceage@n obligation to suppo child by a parent constitutes living
employee. with any such parent within the meaning of this subsection.

(4) Dependencyof any child for the purposes of this section (2) wroarenoT. (a) No person shall be considered a depen
shallbe determined according to1€2.51 (1) in like manner as dentunless that person is a spouse, a domestic partner under ch.
would be done if there was no surviving dependent parent. 770, a divorced spouse who has not remarried, or a lineal descen

(5) (a) In each case of injury resulting in death, the employdant,lineal ancestoibrother sister or other member of the family
or insurer shall pay into the state treasury the sum of $20,000whetherby blood or by adoption, of the deceased employee.

(b) In addition to the payment required under. &y in each (b) If for 8 years or more prior to the date of injury a deceased
caseof injury resulting in death leaving no person dependent femployeehas been a resident of the Uni&dtes, it shall be cen
support,the employer or insurer shall pay into the state treasucjusively presumed thato person who has remained a nonresi
theamount of theleath benefit otherwise payable, minus any pagentalien during that period is either totally or partially dependent
ment made under $02.48 (1)in 5 equal annual installments withuponthe deceased employee for support.
thefirst installment due as of the date of death. (c) No person who is aonresident alien shall be found to be

(c) In addition to the payment requiradder par(a), in each eithertotally or partially dependemin a deceased employee for
caseof injury resulting in death, leaving one or more persons paupportwho cannot establish dependeryy proving contribu
tially dependent for suppothe employer or insurer shall pay intotions from the deceased employleg written evidence or tokens
the state treasury an amount which, when added to the sums dithe transfer of moneguch as drafts, letteo$ credit, microfilm
or to be paid on account of partial dependency and undé2s48 or other copies of paid share drafts, canceled checkeceipts

JO 2.51 Dependents. (1) WHo ARE. (a) The following per
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41 Updated 11-12Wis. Stats. WORKER’S COMPENSATION 102.53

for the payment to any bangxpress companynited States post ~ (7) The loss of a thumb at the distal joint, 50 weeks;

office, or other agency commercially engaged in the transfer of (8) Theloss of all fingers on one hand at their proximal joints,
fundsfrom one country to anotheior transmissiorof funds on  225weeks;

behalfof said deceased employee to such nonresidentcidien (9) Losses of fingers on each hand as follows:

ing dependency This provision shall not be _appllcable unless (a) An index finger and the metacarpal bone thereof, 60 weeks;
employeehas been continuously in the United States for at least . . g ‘ p . ; !
oneyear prior to hisor her injury and has been remuneratively (b) An index finger at the proximal joint, S0 weeks;
employedtherein for at least 6 months. (c) An index finger at the second joint, 30 weeks;

(3) DivisioN AMONG DEPENDENTS. If there is more than one  (d) An index finger at the distal joint, 12 weeks;
personwholly or partially dependent, the death benefit shall be (e) A middle fingerand the metacarpal bone thereof, 45 weeks;
divided between such dependents in such propostsifne depart (f) A middle finger at the proximal joint, 35 weeks;
mentshall determine tbe just, considering their ages and other (g) A middle finger at the second joint, 20 weeks;

factsbearing on such dependency (h) A middle finger at the distal joint, 8 weeks:

(4) DEPENDENCYAS OF THE DATE OF DEATH. Questions as to . L .
whois a dependent and the extenhisf or her dependency shall () A ring finger and the metacarpal bone thereof, 26 weeks;

be determined as of the date of the death oktheloyee, and the () A ring finger at the proximal joint, 20 weeks;

dependent’sight to any death benefiecomes fixed at that time, (k) A ring finger at the second joint, 15 weeks;

regardlessof any subsequent change in conditiohe death (L) Aring finger at the distal joint, 6 weeks;

benefitshall be directly recoverable by and payable to the depen () A jittle finger and the metacarpal bone thereof, 28 weeks;

dentsentitled thereto or their legal guardians or trusteexase A little fi tth imal foint. 22 ke- ' ’

of the death of a dependent whose right to a death benefit has tth') Ittie finger at the proximal Joint, 22 Weexs,

becomefixed, so much of the benefit as is then unpaid is payable (0) A little finger at the second joint, 16 weeks;

to the dependers’personal representatives in gross, unless the(p) A little finger at the distal joint, 6 weeks;

departmentetermines that the unpaid benefit shall be reassigned(10) The loss of a leg at the hip joint, 500 weeks;

undersub.(6), and paid to any other dependent who is physically (11) The loss of a leg at the knee, 425 weeks;

or mentally incapacitated or a minoA posthumous child is for 12) The loss of a foot at the ankle, 250 weeks;

the purpose of this subsection a dependent as of the date of deatl§13) Theloss of the areat toe with tr;e metatarsai bone thereof
(5) WHEN NoT INTERESTED. No dependenbf an injured 31/3 weeks: 9 '

employeeshall be deemed a party in interest to any proceeding%y ' )

the employee forthe enforcement of the employeeilaim for (14) Losses of toes on each foot as follows:

compensationpor with respect to the compromise thereof by such (&) A great toe at the proximal joint, 25 weeks;

employee. A compromise of all liability enterethto by an (b) A great toe at the distal joint, 12 weeks;

employeeis binding upon the employsedependents, except that  (c) The second toe with theetatarsal bone thereof, 25 weeks;

any dependent of a deceased employee may submit the COMPro(y) The second toe at the proximal joint, 8 weeks:

mise for review under 402.16 (1) . . (e) The second toe at the second joint, 6 weeks;
(6) DivisioN AMONG DEPENDENTS. Benefits accruing to a The second toe at the distal ioint. 4 weeks:
minprdependent child may be av_varded to either parent in the dis () he third. f h it J N Hh ! b
cretionof the department.” Notwithstanding s(b), the depart g'ﬁ(lge)ofEOeV\}elerkS" ourth or little toe witlthe metatarsal bone
ment may reassign the death benefit, in accordance with th ' '
respectiveneeds for the death benefit as between a surviving (h) The third, fourth or little toe at the proximal joint, 6 weeks;
spouseor a domestic partner under &7.0 and children desig (i) The third, fourth or little toe at the secondigstal joint, 4
natedin sub.(1) and s102.49 weeks;

(7) CeRrTAIN DEFENSEBARRED. In proceedings for the collec  (15) The loss ofan eye by enucleation or evisceration, 275
tion of primary death benefit or burial expense it shall not bewgeeks;

defense that the applicant, either individually or as a partner or(16) Total impairment of one eye for industrial use, 250

memberwas an employer of the deceased. weeks:
History: 1975 c. 94147 1977 c. 1951981 c. 921983 a. 98368 1993 a. 12, ’ .

492 199% a. 2251997 a. 2531999 a. 15622009 a_228 8308 (17) Total deafness from accident or sudden trauma, 330
Cross—-reference: See also DWD 80.48 Wis. adm. code. weeks;

A posthumously born illegitimaighild does not qualify as a dependent under sub. i
(4). Claimants not falling within one of the classifications under sub. (2) (a) will n?t (18) Total deafnessof one ear from accident or sudden

qualify for benefits, regardiess of dependenciait. Larson vDILHR, 76 Wis. 2d  trauma,55 weeks.
595 252 N.W2d 33(1977). History: 1973 c. 1501975 c. 1471979 c. 278
Sub. (5) has no application to a claim for a death benefit because a death benefitoss-reference: See also s©®WD 80.32and80.5Q Wis. adm. code.

claim is not an “employes’claim for compensation.While sub. (5) prohibits a In a proceeding brought by an employee whéesedl total deafness in one gar

e heman, il facure, loss oftstoand smel, fcal praysis, and perid of frmiten
: »headacheand dizziness, | artment did not err in determining that the hearin

Inc.v. LIRC, 2007 WI App 128300 Wis. 2d 638731 N.W2d 302 06-2398 losswas a scheduled disabilitry)/ under sub. (18), with a separateg award for the a%di

tional physical eflects of the deafness, ratttban considering the entire range of dis

102.52 Permanent partial disability schedule. In cases abilitiesas awhole. When a loss is recognized by and compensable under this sec
includedin the following schedule of permanent partial disa_b_iIiggg',flh&é%hggg'(ié@%f'n Is exclusiveande Zande.NLHR Dept.70 Ws. 2d 1086
tiesindemnity shall be paid for the healing period, and in addition,The“loss of an arm at the shoulder” undeib. (1) includes injuries to the shoulder
for the period specified, at the rate of two-thirds ofdkerage Hagenv. LIRC,210 Ws. 2d 12563 N.W2d 454(1997),94-0374
weekly earnings of the employee, to be computegbrovided in . . - -
s.102.1t 102.53 Multiple injury variations. In case an injury causes
. morethan one permanent disability specified in132.44 (3)

(1) The loss of an arm at the shouldsd0 Wee!<s, 102.52and102.55 theperiod for which indemnity shall be pay

(2) The loss of an arm at the elbo#b0 weeks; able for each additional equal or lesser disability shall be
(3) The loss of a hand, 400 weeks; increaseds follows:
(4) Theloss of a palm where the thumb remains, 325 weeks; (1) In the case of impairment of both eyes, by 200%.

(5) Theloss of a thumb anthe metacarpal bone thereof, 160 (2) In the case of disabilities on the same hand covered by s.
weeks; 102.52(9), by 100% for the first equal or lesser disability and by
(6) Theloss of a thumb at the proximal joint, 120 weeks; 150%for the 2nd and 3rd equal or lesser disabilities.
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102.53 WORKER’S COMPENSATION Updated 1-12Wis. Stats. 42

(3) In the case of disabilities on the same foot covered by s.(a) Transfer to nonnoisy employment by an employer whose
102.52(14), by 20%. employment has caused occupational deafness;

(4) In all other cases, by 20%. (b) The last day actually worked before retiring, regardless of

(5) Theaggregate result as computed by applying @)pand vacationp_ay or _time, sick leave or any other benefit to which the
the aggregate result for members on the same hand or foot as cefployees entitled;
putedby applying subg2) and(3), shall each be taken as a unit (c) Termination of the employer—-employee relationship; or

for applying sub(4) as between such units, and as between such(d) Layof, provided the laydfis complete and continuous for
unitsand each other disability 6 months.

History: 1973 c. 1501979 c. 278 (5) No claim under sub(4) may be filed until Zconsecutive
daysof removal from noisy employment after the time of injury

ee'sdominant hand causes a disability specified.t02.52 (1) excepithat under sutf4) (d)the 7 consecutive days’ period may

to (9) or amputation of more than two-thirds of the distal joint Oqommence/vllthlln t,he last 2 months of !ayfof

afinger, theperiod for which indemnity is payable for that disabil _(6) The limitation provisions in this chapter shall control

ity or amputation is increased B§%. This increase is in additionclaimsarisingunder this section. Such provisions shall run from

to any other increase payable undel@2.53but, for cases in thefirst date upon which claim may be filed, or from the date of
which an injury causes more than one permanent disatitiity subsequentleath, provided that nolaim shall accrue to any
increaseunder this section shall be based on the periods specifi§Peéndentnless an award has been issued or hearing tests have

in 5.102.52(1) to (9) for each disability and not on any increase@€€n conducted by a competent medical specialist after the
periodspecified in $102.53 employeehas been removed from the noisy environment for a

History: 1993 a. 81 periodof 2 months.

(7) No payment shall be made to an employee under this sec
102.55 Application of schedules. (1) Wheneveramputa tion unless the employee shall have workedoisy employment
tion of a member is made between any 2 joints mentioned in floe a total period of at least 90 d&ps the employer from whom
schedulén s.102.52the determined losand resultant indemnity the employee claims compensation.

thereforshall bear such relation to the loss and indenapfica (8) An employer is liable for the entire occupational deafness
blein case of amputatioat the joint next nearer the body as sucty which his or her employment has contributed; bytréfvious
injury bears to one of amputation at the joint nearer the.body deafness is established by a hearing test or other competent evi
(2) Forthe purposes of this schedplermanent and complete dence whether or not the employee was exposed to vaiiben
paralysisof any member shall be deemed equivalent to the lak® 2 months preceding such test, the employer is not liable for
thereof. previousloss scestablished nor is the employer liable for any loss

(3) Forall other injuries to the members of the body or its fador which compensation has previously been paid or awarded.
ultieswhich are specified in this schedule resulting in permanent(9) Any amount paid to an employee under this section by any
disability, though the member be not actually severed or the fammployershall be credited against compensation payabknly
ulty totally lost, compensation shall bear such relation to thamployerto such employee for occupational deafness under subs.
namedin this schedule as disabilitibsar to the disabilities named(3) and(4). No employee shall in the aggregate receive greater
in this schedule. Indemnity in such cases shall be determjnedcompensatiorfrom any or all employers for occupational deaf
allowing weekly indemnity during the healing period resultingiessthan that provided in this section for total occupational-deaf
from the injury and the percentage of permanent disability resutiess.
ing thereafter as found by the department. (10) No compensatiomaybe paid for tinnitus unless a hear

ing test demonstrates a compensable hearing loss other than tinni
102.555 Occupational deafness; definitions. (1) Inthis tus. For injuries occurring oor after January 1, 1992, no com
section: pensatiommay be paid for tinnitus.

(a) “Noise” means sound capalmé producing occupational  (11) Compensatiomnder s102.66for permanent partial dis
deafness. ability due tooccupational deafness may be paid only if the loss
(b) “Noisy employment” means employment in the perforof hearing exceeds 20% of binaural hearing loss.
manceof which an employee is subjected to noise. (12) (a) An employer othe department is not liable for the
(c) “Occupational deafnessiieans permanent partial or per expensef any examination or test for hearilogs, any evaluation

manenttotal loss of hearing of one or both ears due to prolongetisuch an exam or test, any medical treatrfi@nimproving or
exposureto noise in employment. restoringhearing, or any hearing aidrelieve the déct of hearing

(2) No benefits shalbe payable for temporary total or tempo'oss unlessit is determined that compensation for occupational
rary partial disability under this chapter for loss of hearing due fgafnesss payable under su8), (4), or (11). .
prolongedexposure to noise. (b) For a case abccupational deafness in which the date of

(3) An employee who because otcupational deafness isinjury is on or afterApril 1, 2008, this subsection applies begin

transferrecby his or her employer to other noisy employment ar@l”g on that date. Notwithstanding $62.03 (4)and102.17 (4)
therebysustains actual wage loss shall be compensated at the & case of occupational deafness in which the date of injury is
providedin s.102.43 (2) notexceeding $7,000 in the aggregat®® orezAprll 1, 2008, this subsection appliesginning on January

from all employers. “ime of injury”, “occurrence of injury”, and 1'H_ o, 1971 1481973 . 1501975 ¢. 147199 200 1977 ¢. 1951979
[ ini "o Istory: C. C. C. C. C.
date of injury” in such case mean the date of wage 10SS. 757981 ¢ 921983 a. 981985 a. 831991 a. 852007 . 1852009 a. 206

(4) Subjectto the limitations provided in this sectiahere Cross—reference: See also DWD 80.25 Wis. adm. code.

shall be payable for total occupational deafness of one3@ar Committee Note, 1971:Where an employer discontinues@isy operation and
- ; : nsfersthe employees to nonnoisy employment, they have been unable to make
weeksof compensation; for total occupational deafness of botcfaimfor occupational deafness until the conditions of sub. (b), (c) or (d) were met.

ears,216 weeks of compensation; and for partial occupatiormale employee will now have the option of filing a claim at the time of transfer at the
deafnesscompensation shall bear such relation to that namedcirentrate of compensation with a 2-1/2% reduction for each yeagebver 50

. - . Y . . e r waiting until he meets the conditions of sub. (b), (c) or (d) when he may file claim
this section as disabilities bear to the maximum disabilities p_rg}thethen—current rate of compensation with a 1/2% reduction for each year of age
videdin this section. In cases covered by this subsection, “tiraer50. [Bill 371-A]
of injury”, “occurrence of injury”, or “datef injury” shall, at the It is a prerequisite for an award of benefits under sub. (10) that the employee must

; avesufered some compensable hearing loss other than tinnitus; sub. (10) does not
option of the employee, be the datoccurrence of any of the fol require a compensable hearing loss in both ears or in a particul@eseral Cast

lowing events to an employee: ings Corporation yLIRC, 152 Ws. 2d 631449 N.W2d 619(Ct. App. 1989).

102.54 Injury to dominant hand.  If an injury to an employ
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43 Updated 11-12Wis. Stats. WORKER’S COMPENSATION 102.59

Agencyinterpretation and application of sub. (8) is discussed. Harnischfeger Cor (3) If an employee refuses to submit to the examination after
porationv. LIRC, 196 Ws. 2d 650539 N.W2d 335(1995),93-0947 directionby the commission, or amgember thereof or the depart
mentor an examiner thereof, or in any way obstrtletssame, the

102.56 Disfigurement. (1) Subject to sub.(2), if an oypiovee'sright to compensation under this section shall be
employeeis so permanently disfigured as to occasion potentigh raq.

wageloss due to the disfigurement, the department may allow .
suchsum as the department considers just as compensation for.thg') No payment shall be made to an employee under this sec

disfigurement,not exceeding the employseaverage annual t!?nneufglrefﬁcéZemoﬂghgrs%?:rﬁvﬁhvcv,%kﬁ:;?rsﬁéi?gﬁ?fgfrﬁeéffaﬁgn
earnings. In determining the potential for wage loss due to the di ploy P

figurementand the sum awarded, the department shall take in g €xposing him or her to toxic or hazardous conditions.

accountheage, education, training, and previous experience a d(ﬁ) PaymeEtof a |be$§t underfthiﬁ section to anhemployee
earningsof the employee, the employseresent occupation and Shallstop such employeeom any further recovery whatsoever

eamings,and likelihood of future suitable occupatiomhiange. TOM any employer under this section.

. . e . . History: 1977 c. 29195, 1979 c. 278
Consideratiorfor disfigurement allowance is confined to those Sub.(1) requires that aemployees termination be connected to the employment

areaof the body that are exposed in the normal course of empl@jatcaused the susceptibilitp disease. General Castings CorpMnstead,156
ment. The department shall also take into account the appearaf¥ise2d 752457 N.w2d 557(Ct. App. 1990).
of the disfigurement, its location, and the likelihood of its expo ) . . .
surein occupations for which the employee is suited. 102.57 d\gc"?]t'ofnsl of sfafﬁty prov||5|ons, penzlalty.. rl]f Injury
(2) If an employee who claims compensationler sub(1) is caused by the failure of the employer to comply with any statute,

le, or order of the department, compensatiod death benefits
returnsto work for the employer who employed the employee . : . :
the time of the injury or is ofered employment with that ﬁfowded in this chapter shall be increased 15Ut the total

emplover at the same or a higher wage. the department ma reasamaynot exceed $15,000. Failure of an employer reason
ployer, . 9 ge, P Y BBy to enforce compliance ymployees with any statute, rule,
allow that compensation unless the employeéessifan actual

waoeloss due 1o the disfigurement or order of the department constitutes failure by the employer to
g ; 9 : comply with that statute, rule, or order

History: 1971 c. 1481977 c. 1951987 a. 1792011 a. 183 istory: 1981 c. 921983 a. 982001 a. 37

LIRC's allowance of a disfigurement award based on a limp was a reasonable intef 'St : : - . . .
pretationof this section. Nothing in subl) limits disfigurement to amputations, , Thissection and s. 102.58 may be applicable in the same case if the negligence of
scarsand burns. County of Danebhabor and Industry Review Commissi@009 boththe employer and employee are causes of the empdoygery. Milwaukee
WI 9,315 Ws. 2d 293759 N.W2d 571 06-2695 Forgev. DILHR, 66 Ws. 2d 428225 N.W2d 476(1975).

Deathbenefits for dependent children are not increased by this section. Schwartz
. . v. DILHR, 72 Ws. 2d 217240 N.W2d 173(1976).

102.565 Toxic or hazardous exposure; medical The application of this section is not restricted to statutes “of the” department of

examination; conditions of liability . (1) When an workforcedevelopment. Statutes are not “of” departments of the state. The-reason
o . . ablereading of this section is that “of the department” modifies “order” and not “stat
employeeworking subject to this chapteas aresult of exposure o> The only word that modifies “statute” in the first sentence of the section is

in the course of hisr her employment over a period of time toany.” Thrits) secftionfallfovxés an adr?qinistrelmve |fam|/ chdege to inlcreaie werkem:

i it [ pensatiorbenefits if it finds that the employer failed to comply with any statute. A
toxic or hazardous SUbStar.lces or cor!qmons,_developslmny violation of a federal OSHA standard was not a violation of “a statute, rule, or order
Cally_ Obsefvabb abn_ormallty or condition which, mmpetent of the department” buvas evidence of a violation of aistfonsin statute, the safe
medicalopinion, predisposes or renders the employ in any mannepezsdtfﬁggeégél'\%vllz dsfgzll\gagtégigturmg Inc. £IRC, 2013 WI App 12, 350

. : ] . i - \Wis, i _

_dlﬁerent'a"y susceptible to dlsab'“ty_ to such an eX_tent that It I\é/Thissection isnot preempted by federal lawt is not an attempt to regulate in an
inadvisablefor the employee to continue employméntolving  areathat the stathas not been authorized to regulate and does not constitute enforce
such exposure and the employee is diggdirom or ceases to mentof_federa}‘I workplace safety regulations. Rattiés section is a worker com

. h | sl | b £ t;gensatloﬁaw with respect to injuries, diseasesdaath of employees arising out
continuethe employment, arglifers wage 10ss by reason of Sucléf, or in the course of, employment” exempted from preemption (@iexS.C. §
dischargepr such cessation, the department may allow such s@$a(b) (4). Sohn Manufacturing Inc. LIRC, 2013 WI App 12, 350 Ws. 2d 469
asit deems just as compensation therafiot exceeding13,000. 838N-W.2d 13112-2566
In the event a nondisabling condition may also be caused by toxi
or hazardous exposure not related to employment, and

; . €failure of the employee to use safety devices thgpraréded
employeehas a history of such exposure, compensatiqras . .
vided by this sectiorshall not be allowed nor shall any other rem! accordance with any statute, rule, or ordhefdepartment and

X - : : thatare adequately maintained, and the use of which is reasonably
edy for loss of earning capacityin case of such disclug prior P
to a finding by the department that it is inadvisable for t nforcedby the employerif injury results from theemployees

. h PR ilure to obey any reasonable rule adopted and reasonably
employeeto continue in such employment and if it is reasonab
probablethat continued exposure would result in disabiite é{nforcedby the employer for the safety of the employee and of

S . .2~ whichthe employee has notiaay, if injury results from the intox
liability of the employer who so discigas the employee is pri jcation of the employee by alcohol beverages, as definesd in

mary, and the liability of the employey insurer is secondary 155 15(1) or use of a controlled substanas defined in ©61.01
underthe same procedure and to the sarfecefs provided by (4), or a controlled substance analog, as defineddfiks01(4m),
s.102.62 o the compensation and death benefit providethis chapter shall

(2) Uponapplication of any employer or employee the depate reduced 15% but the total reduction may not exceed $15,000.
mentmay direct any employee of the employer or an employeeiistory: 1971 c. 1481981 c. 921983 a.98 1987 a. 1791995 a. 4482001 a.
who, in the cours®f his or her employment, has been exposed ¥ ) ) o
foxic or hazardous substances or_conditions, to submit ygffebuden ofroctien e employer o siableh notony the fact o noxiaton,
examinationby a physician or physicians to be appointed by tlBverageCorporation vDILHR, 49 Ws. 2d 233181 N.W2d 418(1970).
departmento determine whether the employee has developed anghis section and s. 102.57 may be applicable in the same case if the negligence of
abnormalityor condition under sulf1), and the degree thereof.Eg}gé@?S{‘Cf{'g}’ggWg_%’gﬂ%‘z‘zgﬁ_\f\?;dsj%&flg‘%imm‘*”y' Milwaukee
The cost of the medical examination shall be borne by the persofjhetnera traveling employes'multiple drinks at a tavern was a deviation was
makingapplication. The results of the examination shall be suibelevantwhen the employee was injured while engaged in a later act reasonably nec
mittedby the physician to the department, which shall subagit 5252360 W onCel 0 Seed e o e T heurance Co. v
ies of the reports to the employand employee, who shall havel arsen2001 Wi 30242 Ws. 2d 47 624 N.W2d 129 98-3577
opportunityto rebut the reports provided request therefarasle
to the departmemwithin 10 days from the mailing of the report to102.59 Preexisting disability , indemnity . (1) Subject to
theparties. The department shall métisefindings as to whether any certificate filed under €.02.65 (4) if at the time of injury an
or not it is inadvisable for the employee to continu@igor her employeehas permanent disability that if it had resulted ftbat

employment. injury would have entitled the employee to indemnity for 200

.58 Decreased compensation. If injury is causedy
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weeksand if as a result of that injury the employee incurs furthetinor, the employer is not requiréd pay the amounts specified
permanentisability that entitles the employee to indemnity foin sub.(1m).

200weeks, themployee shall be paid from the funds provided in (7) This sectiondoes not apply to an employee, as defined in
this section additional compensation equivalerthtoamount that s 102.07 (6) f the agency or publisher establishes Hiyrative
would be payable for that previous disability if that previdiss  proofthat at the time of the injury the employee was not employed
ability had resulted from that injury or the amount that is payahijgth the actual or constructive knowledge of the agenqyubr

for that further disability whichever is less, except that anjsher.

employeemay not be paid that additional compensation if the (8) This section does not apply liability arising under s.

employeehas already received compensation under this subsggs ngunless the employer sought to be gearknew or should

tion. If the previous and further disabilities result in permane ; ; -
total disability, the additional compensation shall be in su %vc?rkggt\;\énotntl?;éltw;mmor was illegally employed by toatrae

amountaswill complete the payments that would have been due ., .. ' '
had the permanent total disabllity resulted from that injdTiyis Chistory: 1975 c. 14.57; 1975 c. 1991977 c. 29195 2005 a. 1722009 a. 206
additionalcompensation accrues from, and may not be paid to 8 61  Indemnity under rehabilitation law . (1) Subject
personbefore, the end of the period for which compensation fg§ sps(1g) and(1m), an employee whis entitled to receive and
permanentlisability resulting from the injury ipayable by the hag received compensation under this chaatet who is entitled
employer,and shall be subject to}02.32 (6)(6m), and(7). No {5 and is receiving instruction undee USC 701to 797k as
compromiseagreement of liability fothis additional compensa administeredby the state in which the employeesides or in
tion may provide for any lump sum payment. which the employee resided tite time of becoming physically
(Im) A compromise order issued undet82.16 (1)may not disabledshall, in addition to other indemnijtye paid the actual
be admitted as evidence in any action or proceeding for benefiisdnecessary costs of tuition, fees, books, teanxkl required for
compensableinder this section. the employees rehabilitation training program and, the
(2) In the case of the loss or of the total impairment of a harginployeereceives that instruction elsewhere than at the miiice
arm, foot, leg, or eye, the employer shall pay $20,000 intstdte residencethe actual and necessary costs of maintenance, during
treasury. The payment shall be made in all such cases regardlegdabilitation,subject to the conditiorend limitations specified
of whether the employee or the emplogependent or personalin sub.(1r). The costs of travel under this subsection shaiatie
representativeommences action against a 3rd partprasided at the same rate as is provided for stafecefs and employees

in 5.102.29 unders.20.916 (8)
(3) All payments received under this section shall be depos (19) (a) In this subsection;suitable employment” means
ited in the fund established by 802.65 employmenthat is within an employeepermanent work restric

History: 1971 c. 1481971 c. 26(.92 (4} 1973 c. 1501975 c. 1471977 c. 195  tions, that the employee has the necessary physical capacity

a119%30. 921985 a. 83173 1987 a. 1792001 a. 372003 a. 1442005 a. 1722011 knowledge,transferable skills, and ability to perform, and that

Cross—reference: See also DWD 80.68 Wis. adm. code. pays not less than 90% of the employggreinjury average

Thefund was not liable for disability benefits when an employeriiatie for per ~ We€Kly wage, except that employment that pays 90% or mbre
manenttotal disability Green Bay Soap Ca.DILHR, 87 Ws. 2d 561275 N.w2d  the employees preinjury average weekly wagees not consti
190(Ct. App. 1979). tute suitable employment if any of the following apply:

102.60 Minor illegally employed. (1m) When the injury . 1- The employee education, training, or employment expe
is sustained by a minor who is illegally employed, the empjoydfEncedemonstrates that the employeerisa career or vocational
gth,the employee’ average weekly wage on the date of injury

in addition to paying compensation to the minor and death be'goesnot reflect the average weekly wage that the employee rea

fits to the dependents of the minahall pay the following bl id h b ted t 1 the d trated
amountsinto the state treasyrfpr deposit in the fund established>ONablycould have been expected to earn In the demonstrate
unders.102.65 careeror vocational path, and the permanent work restrictions

. causedy the injury impede the employsedbility to pursue the
(@) Anamount equal to the amount recoverdylehe injured  yomonstratedareer or vocational path.

employee put not to exceed $7,500, if the injured employee is a 2. The employee was performipari—time employment at

minor of permit age and at the time of the injury is employe_&etime of the injury the employes’ average weekly wader
required,suffered, or permitted to work without a written perm'compensatiorpurposes is calculated unded 2.1 (1) (f) L.or

issuedunder ch103 except as provided in pafb) to (d). _and that average weekly wage exceeds the empiogesss
. (b)dAn arr|10unt e%ual to double thedamount reco_}/erhablt_e by t%@erageweekly wage for the part-time employment.
injured employee, but not to exceed $15,000, if the injure (b) If an employer dérs an employee suitable employment as

employees a minor of permit age and at the time of the injury is </ ™ ¢ I
employed required, siéred, or permitted to wonkithout a per providedin par(c), the employer or the employsiinsurance car

mit in any place of employment or at any employment in or f '%e)r is not liable for temporary disability benefitader s102.43

which the department acting under @83, has adopted a written (2) () or for the cost of tuition, fees, books, travel, anginte
resolutionproviding that permits shall not be issued. nanceunder sub(1). Ineligibility for compensation under this

aragraphdoes not preclude an employfeem receiving voca
_(c) An amount equal to double the amount recoverable by a? re%abilitation Zervices undé@pué??o}.to 797€if the
injured employee, but not to exceed $15,000, if the injur

X - . . - artment determines that the employee is eligibleceive
employeeis a minor of permit age and at the time of the injury ig, P ploy g

; . ek oseservices.
:mg:gzemdérn?quwed, suered, or permitted to work at prohibited (c) On receiving notice that he or she is eligibladoeive

ocationalrehabilitation services undg® USC 701to 7973 an

__(d) Anamount equal to double the amount recoverable by g, 5joveeshall provide the employer with a written repidm
injured employee, but not to exceed $15,000, if the injured i Sician, chiropractppsychologist, or podiatrist stating the
employeeis a minor under permit age and is illegaiyployed. - gn5j6yee'spermanent work restrictions. ithvn 60 days after

(5) (a) A permit or certificate of age that is unlawfully issuegeceivingthat report, the employer shall provide to the employee
by an oficer specified in ch103 or that is unlawfully altered after jn writing an ofer of suitable employment, a statement that the
issuancewithout fraud on the part of the employshall be con  employerhas no suitable employment for teeployee, or a
sidereda permit for purposes of this section. reportfrom a physician, chiropractopsychologist, or podiatrist

(b) If the employer is misled in employing a minor illegallyshowing that the permanent work restrictions provided by the
becauseof fraudulent written evidence of age presented by tleenployee’spractitioner are in dispute and documentation show
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45  Updated 11-12Wis. Stats. WORKER’S COMPENSATION 102.64

ing that the diference in work restrictions would materialljesft  private rehabilitation counseling and rehabilitative training paid
eitherthe employées ability to provide suitable employment or aundersub.(1m) on account of training for a period in excess of 80
vocationalrehabilitation counselts ability to recommendigha  weeksin all, except as provided in 502.43 (5) (b)

bilitative training program. If the employer and employee cannot (2) The department, the commission, and the courts shall
resolve the dispute withiB0 days after the employee receives thgeterminethe rights and liabilities of the parties under this section
employer'sreport and documentation, the employer or employgglike manner and with like fefct as the department, the commis
may request a hearing before the department to determine &gh,and the courts determine other issues under this chapter
employee’swork restrictions. Whin 30 days after the depart determinatiorunder this subsection miyclude a determination
mentdetermines themployees work restrictions, the employer hasedon the evidence regarding the cost or scope of the services
shall provide to the employee in writing anferf of suitable providedby a private rehabilitation counselor under tim) (a)
employmentor a statement that the employer has no suitald¢the cost or reasonableness of a rehabilitative trajmiogram
employmentfor the employee. developedunder sub(1m) (a)

(1m) (a) If the department has determined under €lithat  (3) Nothingin this section prevents an employer or insurance
an employee is eligible for vocational rehabilitation servicegarrier from providing an employee with the servicea pfivate
under29 USC 70X0797h butthat the department cannot provideehabilitation counselor or with rehabilitative training if the
those services for the employee, the employeeselagt a private employeevoluntarily accepts those services or that training.
rehabilitationcounselor certified by the department to determineHistory: 1975 c. 1471985 a. 83135, 1993 a. 3701995 a. 2%s.3745 9126 (19)
whetherthe employee careturn to suitable employment without9130(4); 1997 a. 3112, 2001 a. 372005 a. 1722011 a. 183

AT ot i Cross—-reference: See also DWD 80.49 Wis. adm. code.
rehabilitative training andf that counselor determines that reha Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend tem

bilitative training is necessarto devel_Op a rehabilitative trai_ning porary disability, travel expense, and maintenance costs beyor4@s if addi
programto restore as nearly as possible the employee to his or fiw@ritraining iswarranted. Beloit Corp. tate,152 Ws. 2d 579449 N.w2d 299
preinjury earning capacity and potential. (Ct.App.1989). . . .
. . The provisions of this section encompass formalized courses of instruction only
(b) Notwithstanding s102.03 (4) an employee whose date 0fiohnson vLIRC, 177 Wis. 2d 736503 N.W2d 1(Ct. App. 1993).

injury is before May 4, 1994, magceive private rehabilitative Nothing in sub. (1g) or ch. 102 provides thatinjured employee can be denied

. - P vocationalrehabilitation benefits when he or seefered suitable employment after
counselingand rehabilitative training under péa). aninjury and is subsequently fired for just cause. Oshkosh CorpovatititC, 2011

(c) The employer or insurance carrier shall payré@sonable WI App 42 332 Wss. 2d 261796 N.w2d 21710-1219
costof any services provided for an employee by a private rehabi . _—
litation counselor under paa) and, subject to the conditions andl02.62  Primary ~and secondary liability; unchange -
limitations specified in sub(1r) (a)to(c) and by rule, if the private able. In case of liability under 402.570r 102.6Q the liability
rehabilitationcounselor determines that rehabilitative training i8f the employer shall be primary and the liabitfythe insurance
necessarythe reasonable cost of thehabilitative training pro carrier shall be secondarylf proceedings are had before the
gram recommended by that counseldmcluding the cost of departmentor the recovery ofhat liability, the department shall
tuition, fees, books, maintenance, and travel at the same rate &§tforth in its award the amount and order of liability as provided
provided for state dicers and employees under20.916 (8) N this section.Execution shall not be issued against the insurance
Notwithstandingthat the department may authorize under §arrierto satisfy any judgment covering that liability until execu
102.43(5) (b) a rehabilitative training program that lasts longei#on hasfirst been issued against the employer and has been
than 80 weeks, a rehabilitative training program that lasts g@turnedunsatisfied as to any part of that liabilithny provision
weeksor less is presumed to be reasonable. in any insurance policy undertaking to guarantee primary liability

(d) If an employee receives services framrivate rehabilita or to avoid secondary liability for a liability under ¥02.57or

tion counselor under paa) and later receives similar serviceslozd'60is void. If the (femprlloygr haf b(?en e(tqujudgadl;ruhpt or h"‘lls
from the department under syt) without the prior approval of madean assignment for the benefit of creditors, or It the employer

the employer or insurance carriéne employer or insurance ear otherthan an individual, has gone outlafsiness or has been-dis

fier is not liable for temporary disability benefitader $102.43 solved, or if the employer is a corporation and its charter has been

(5) (b) or for tuition, fee,book, travel, and maintenance Costg‘geitedor revoked, the insurer shall be liable for the payment of

: Thatliability without judgmentr execution against the employer
undersub.(1) that exceed what the employer or insurance carri - ; - A
would have been liable for under thehabilitative training pro Dot Without altering the primary fiability of the employer
. g istory: 2005 a. 172
gramdeveloped by the private rehabilitation counselor

(e) Nothing in this subsection prevents an employer orinsu02.63 Refunds by state. Whenever the departmesttall
ancecarrier from providing an employee withe services of a pri certify to the secretary of administration that excess payment has
vaterehabilitation counselor or with rehabilitative training undeseenmade under €.02.590r under s102.49 (5)either because
sub.(3) before the department makes its determination yseter of mistake or otherwise, the secretary of administrasball
(@) within 5 days after receigif such certificate draw an order against

(f) The department shall promulgate rules establishing protke fund in the state treasury into which such excess was paid,
duresand requirements for the private rehabilitation counselingimbursingsuch payor of such excess payment, together with
andrehabilitative training process under this subsection. Thaséerestactually earned theredithe excess payment has been on
rules shall include rules specifying the procedure and requirdepositfor at least 6 months.
mentsfor certification of private rehabilitation counselors. History: 1981 c. 922003 a. 33

(1r) An employee who receives a course of instruction

;
otherrehabilitative training under sufi) or (1m)is subject to the 02,64 Attomey general shall represent state and

following conditions and limitations: commission. (1) Upon request of the department of admin
) istration,a representative of thdepartment of justice shall repre

(&) The employee must undertake the course of instructiggmthe state in cases involvin ;
L - g payment into or out ofsthte
within 60 days from the date when the employee hdisuitly treasuryunder $20.865 (1) (fm) (kr), or (ur) or 102.29 The

recoveredrom the injury to permit so doing, or as sabareafter oo tmenpof justice, after giving notice to the department of
asthe oficer or agency having chge of theinstruction shall pro 5 qministrationmay compromise the amount of those payments
vide opportunity for the rehabilitation. ~_ butsuch compromises shall be subject to review by the depart
(b) The employee musbntinue in rehabilitation training with mentof workforce development. If the spouse or domestitner
suchreasonable regularity as health and situation will permit. ynderch. 770 of the deceased employee compromises his or her
(c) The employee may not have the costs of tuitfems, claimfor a primary death benefit, the claim of the children of the
books,travel, andnaintenance paid under sib) or the costs of employeeunder s102.49shall be compromised on the same pro
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102.64 WORKER’S COMPENSATION Updated 11-12Wis. Stats. 46

portionalbasis, subjedb approval by the department. If the-per (a) That payment of those claims will be made as provided in
sonsentitled to compensation on the basis of total dependeragchedule that the department shall promulgate by rule.
unders. 102.51 (1)compromise their claim, payments under s. (b) A date after which payment of those claims will be reduced.
102.49(5) (a) shall be compromised on the sapreportional  (¢) A date after which no new clainmmder those provisions
basis. ~will be paid.

(2) Upon request of the department of administration, the History: 1975 c. 1471977 c. 291981 c. 26,2202 (28) (a)1983 a. 98.31; 1989
attorneygeneral shall appear on behalf of the state in proceedimgh 1991 a. 1741995 a. 17, 2005 a. 1722007 a. 1852011 a. 183
uponclaims for compensation against the state. Exceptas . . .
videdin s.102.65 (3) the department of justice shall represent tE02-66 _Payment of certain _barred claims. (1) Subjectto
interestsof the state in proceedings undelL@2.44 (1)102.49 any certificate filed under s102.65 (4) if there is an otherwise
102.59 102.6Q or 102.66 The department géistice may com meritorious claim for occupational disease, or for a traumatic

promiseclaims in those proceedings, but the compromises r%f&”y described in s102.17 (4)in which the date of injury or

subjectto review by the department of workforce developmerftcatnor last payment of compensation, other than for treatment
Costsincurred by the department of justice in prosecuting Gf Purial expenses, is before April 1, 2006, and if the claim is
defendingany claim for payment into or out of the work injuryParredsolely by the statute of limitations unded.62.17 (4)the
supplementabenefitfund under s102.65 including expert wit departmentnay in lieu of workers compensation benefits, direct

nessand witness fees but not including attorney fees or attorrgymentrom the work injury supplemental benefit fund under s.

: ; ; .650f such compensation and such medical expenses as would
travel expenses for services performed under this subsection, s -6 S
be paid from the work injury supplemental benefit fund. otherwisebe due, based on the date of injimyor on behalf of the
injured employee. The benefits shall be supplemental, to the

(3) In any action to reviewan order or award of the commis o Al P ;
sion, and upon any appeal therein to the court of appeals, the alﬁ%(tentof compensation liabilityto any disabilityor medical bene

o X payable from any groupsurance policy whose premium is
neygeneral shall appear on behalf of eenmission, whether any paidpinywhole or in pya?t bypany emplgyemryunder aﬁy federal
otherparty defendant shall be represented or @atept that in g\, -anceor benefit program providing disability or medical
actionsbrought by the state tiwve_rnc_)r shall appoint an attorneYhenefits. Death benefits payable under any such group policy do
to appear on behalf of the commission.

History: 1975 c. 1471977 c. 18%.134 1977 c. 1951979 c. 10s.60 (11); 1981 not limit the benefits payable_ under_ this section. o
c. 20,1983 a. 981995 a. 2%s.3745g 9130 (4) 1997 a. 32007 a. 1852009 a. 28 (2) In the case of occupational disease, or of a traumatic injury
ZOélg- §83; result » i . vate oarty i describedn s.102.17 (4)in which the date of injury or death or
bechusmoere G006 the Statuie makethe ltormey generalihe ciaimiey | AStpayment of compensation, other than for treatment for burial
but expressly states that the attorney general shall appear ondfehelflepartment. €Xpensesis before April 1, 2006, appropriate benefits niy
Hunterv. DILHR, 64 Ws. 2d 97218 N.w2d 314(1974). awardedrom the work injury supplemental benefit fund when the

- , statusor existence of the employer or its insurance carrier cannot

102.65 Work injury supplemental  benefit fund. (1) The pe getermined or when there is otherwise no adequate remedy
moneyspayable to thetate treasury under 992.35 (1)102.47  gpjectto the limitations contained in sutL).
102.49 102.59 and102.6Q together with all accrued interest on history: 1975 ¢. 1471979 c. 2782001 a. 372005 a. 1722011 a. 183
thosemoneys, and all interest payments received und€r2s75 Cross—reference: See also DWD 80.06 Wis. adm. code.
(2), shall constitute aeparat@onlapsible fund designated as the This section authorizes the award lmdnefits for otherwise meritorious claims
work injury supplemental benefit fund. Monepshe fund may D?[ﬁg'y’{égev\f;fi%ge?,gggrgf,{f'_wzsd"}?glgyﬁ? time the claim arose. State v

be expendednly as provided in £20.445 (1) (land may not be  \whena disabled worker could have claimed permanent total disability benefits
usedfor any other purpose of the state. underthis section, but failed to do so before dying of causes unrelated to a compensa

(2) For proper administration of the moneys available in th&gwis o4 281 407 Eﬁ%@“g%?}gﬁ;‘f‘ claim the disability benefits. SR,

fund the department shall by ordset aside in the state treasury
suitablereserves to carry to maturity thi@bility for benefits 102.75 Administrative expenses. (1) The department
underss.102.44 102.49 102.59and102.66 Such moneys shall shall assess upon and collect from each licensed warkem
beinvested by the investment board in accordance wR2b.44 pensationinsurance carrier and from each employer exempted
(5). unders.102.28 (2)by special order or by rule, the proportion of

(3) Thedepartment ofvorkforce development may retain thetotal costs and expenses incurred by the council on werkem
departmentof administration to process, investigate, and pdensatiorfor travel and research and by the department and the
claims under $s102.44 (1) 102.49 102.59 and 102.66 If ~commissionin the admln_ls_tratl_on o_f this chapter for tberr_e_nt
retainedby the department of workforce development, the depafiscal year plus any deficiencies in collections and anticipated
mentof administration may compromise a claim processed by tte@stsfrom the previous fiscal yeathat the total indemnity paid
departmentbut a compromise made by that department is subjé@gtpayable under this chapter by each such carrier and exempt
to review by the department of workforce developmefihe employerin workers compensation casistially closed during
departmenbf workforce development shall pay for the servicethie preceding calendar yeasther than for increased, double or
retainedunder this subsection from the appropriation accoutieble compensation bore to the total indemnity paid in cases
unders.20.445 (1) (1) closedthe previous calendar year under this chapter lpaailers

(4) The secretary shall monitor the cash balance in, affidexempt employers other than for increased, double or treble
incurred losses to, the work injury supplemental benefit fung®mpensation.The council on workés compensation and the
using generally accepted actuarial principles. If the secretgggmmissionshall annually certifyany costs and expenses for
determinesthat the expected ultimate lossesthe work injury orker’'s compensation activities to the department at such time
supplementabenefit fund on knowelaims exceed 85 percent ofaSthe secretary requires.
the cash balance in théind, the secretary shall consult with the (1m) The moneys collected under sufl) and under ss.
councilon workets compensation. If the secretaafter consuit  102.28(2) and102.31 (7) together with all accrued interest, shall
ing with the councilon workets compensation, determines thagonstitutea separate nonlapsible fund designated as the viorker
thereis a reasonable likelihood that the cash balance in the wefmpensationoperations fund. Moneys in the fund may be
injury supplemental benefit fund may become inadequate to fugxpendecnly as provided in £0.445 (1) (ra)(rb), and(rp) and
all claims under s4.02.44 (1) (c)102.49102.59 and102.66 the  (2) (ra)and may not be used for any other purpose of the state.
secretaryshall file with the secretary of administration a certifi  (2) The department shall require that payments for costs and
cateattesting that the cash balance in that fund is likely to becomeensedor each fiscal year shall be made on such dates as the
inadequateto fund all claims under s§02.44 (1) (c)102.49 departmentprescribes by each licensed workecompensation
102.59 and102.66and specifying one of the following: insurancecarrierand employer exempted under1€2.28 (2)
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47 Updated 11-12Wis. Stats. WORKER’S COMPENSATION 102.81

Eachsuch payment shall be a sum equal to a proportionate shas&ain reinsurance under $02.81 (2)for the payment of those
of the annual costs and expenassessed upon each carrier andaims.

employeras estimated by the department. Interest shall accrue or4) (a) If an uninsured employavho owes to the department

amountsnot paidwithin 30 days after the date prescribed by thgny amount under £02.820r102.85 (4)ransfers his or her busi

departmentunder this subsection at tmate of 1 percent per nessassets or activities, the transferee is ligbkethe amounts

month. All interest payments received under this subsection shalledby the uninsured employander s102.820r 102.85 (4)if

be deposited in the fund established undei02.65 the department determines that all of the following conditions are
(4) Fromthe appropriation under20.445 (1) (ra)the depart satisfied:

mentshall allocate the amounts that it collects in application fees 1. At the time of the transfethe uninsured employandthe

from employers applying for exemption undel82.28 (2)and  transferee are owned or controlled in whole or in substantial part,

theannual amount that it colledimm employers that have beengitherdirectly or indirectlyby the same interest or interestsitha/

exemptedunder s102.28 (2)to fund the activities of the depart out limitation by reason of enumeration, it is presumed unless

mentunder s102.28 (2) (bjand(c). shownto the contrary that the “same interest or interests” includes
History: 1975 c. 391975 c. 14%,54; 1977 c. 195418 1981 ¢. 20921987 a.  the spouse, child or parent of the individual who owned oF con

27,1991 a. 851995 a. 17, 2005 a. 1722009 a. 2062013 a. 20 ; -
Cross—reference: See also DWD 80.38 Wis. adm. code. trolled the business, or any combination of more than one of them.

_ ) 2. The transferee has continued or resumed the business of the
102.80 Uninsured employers fund. (1) There isestab uninsuredemployer either in the same establishmentetse
lisheda separate, nonlapsible trust fund designated as the umihere; or the transferee has employed substantially the same

suredemployers fund consisting of all the following: employeesas those the uninsuredhployer had employed in con
(@) Amounts collected from uninsured employers under Bectionwith the business assets or activities transferred.
102.82 (b) The department may collect from a transferee described in
(b) Uninsured employer surchygs collected under $02.85 par.(a) an amount owed underB02.820r 102.85 (4)using the
(4). proceduresspecified inss.102.83 102.835and102.87and the
(d) Amounts collected from employees or dependerits Preferencespecified in s102.84in the same manner as the depart
employeeainder s102.81 (4) (b) mentmay collect from an uninsured emplayer

(e) All moneys received by the department for the uninsurgghis. Yae oo & 641991 a. 851993 2. 811995 a. 17,2003 a. 132005 a. 172

employers fund from any other source.

(Im) The moneys collected or received under s@b), 102.81 Compensation for injured employee of unin-
togetherwith all accrued interest, shall constitute a separate nagured employer . (1) (a) If an employee of an uninsured
lapsible fund designated as the uninsured employers fund- Memployer,other than an employee wiseligible to receive alter
eysin the fund maye expended only as provided i128.445 (1) native benefits under $02.28 (3) sufers an injury for which the
(sm)and may not be used for any other purpose of the state. uninsuredemployer is liable under $02.03 the department or

(3) (a) If the cash balancie the uninsured employers fundthe departmens reinsurer shall pay to or on behalf of the injured
equalsor exceeds $4,000,000, the secretary shall consult ®@ployeeor to the employes’dependents an amount equal to the
councilon workets compensation within 45 days after that casfPmpensatiorowed them bythe uninsured employer under this
balanceequals or exceeds $4,000,000. Feeretary may file Chapterexcept penalties and interest due ursed02.16 (3)
with the secretary of administrationithin 15 days after consult 102.18 (1) (b) and (bp), 102.22 (1), 102.35 (3) 102.57 and
ing the council on workés compensation, a certificate attesting02.60
thatthe cash balance in the uninsured employers fund equals or(b) The department shall make the payments required under
exceeds$4,000,000. par. (a) from the uninsured employers fund, except that if the

(ag) The secretary shall monitor the cash balancem, departmenhas obtained reinsurance under ¢@pand is unable
incurredlosses to, the uninsured employers fund using generdfymake those payments from the uninsured employers fund, the
acceptedactuarial principleslf the secretary determines that th&lepartment'seinsurer shall make those payments according to
expectedultimate losses to the uninsured employers fund dheterms of the contract of reinsurance.
known claims exceed 85 percent of the cash balance in the unin (2) The department may retain an insurance carrier or insur
suredemployers fund, the secretary shall consult with the counaiice service ganization to process, investigate and pay claims
onworker's compensation. If the secretaafter consulting with underthis section and may obtain excesstop—loss reinsurance
the council on workeis compensatiorgetermines that there is awith an insurance carrier authorized to do business in this state in
reasonablelikelihood that the cash balande the uninsured anamount that the secretary determines is necessary feouhe
employersfund may become inadequatefund all claims under operationof the uninsured employers fund. In caseslving
s.102.81 (1) the secretary shall file with the secretary of adminislisputedclaims, the department may retain an attorney to repre
tration a certificate attesting that the cash balance in the uninswsedtthe interests of the uninsured employers fund andake
employer’sfund is likely to becom@&adequate to fund all claims appearances on behalf thfe uninsured employers fund in pro
unders. 102.81(1) and specifying a date after which no neveeedingsunder ss102.16t0102.29 Sectior20.930and all provi
claimsunder s102.81 (1)will be paid. sionsof subchlV of ch. 16 except s16.753 do not apply to an

(am) If the secretary files theertificate under pafa), the attorneyhired under this subsection. The g for the services
departmentnay expend the moneys in the uninsured employdgfainedunder this subsection shall be paid from the appropriation
fund, beginning on the first day of the first July after the secretagjpders. 20.445 (1) (rp) The cost of any reinsurance obtained
files that certificate, to make payments undelG2.81 (1)to Underthis subsection shall gaid from the appropriation under
employeesof uninsured employers and to obtain reinsuran&e20.445 (1) (sm)
unders.102.81 (2) (3) An injured employee of an uninsured employer or his or

(b) If the secretary does not file the certificate under(ppr her dependents may attemgd recover from the uninsured
the department may not expend the moneys in the uninsug@ployer,or a 3rd party under €02.29 while receiving or
employersfund. attemptingto receive payment under sifh).

(c) If, after filing the certificate under pga), the secretary ~ (4) An injured employee, othe dependent of an injured
files the certificate under pgag), the department may expend the&mployee,who received one or more payments under €lb.
moneysin theuninsured employers fund only to make paymengfalldo all of the following:
unders. 102.81 (1)to employees of uninsured employers on (a) If the employe®r dependent begins an action to recover
claims made before the date specifiedthat certificate and to compensatiorirom the employes’employer or a 3rd partigble
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102.81 WORKER’S COMPENSATION Updated 11-12Wis. Stats. 48

unders. 102.29 provide to the department a copfyall papers (ar) The department may waive any payment owed under par
filed by any party in the action. (a)or(ag)or sub(1) if the department determines that the sole rea

(b) If the employee or dependent receives compensation fr§gnfor the uninsured employsrfailureto comply with s102.28
the employees employer or a 3rd party liable undet82.29 pay  (2) is that the uninsuresimployer was a victim of fraud, misrepre

to the department the lesser of the following: sentationor grossnegligence by an insurance agent or insurance

1. The amount after attorney fees and costs that the emplogé‘ékeror bya person whom a reasonable person would believe is
Rinsurance agent or insurance broker

or dependent received under s(b. ) o
2. The amount after attorney fees and costs that the employeéP) The payment owed under p) or (ag) s due within 30

or dependent received from the employer or 3rd party aysafter the date on whidhe employer is notified. Intéarest shall
(5) Thedepartment of justice may bring an action to Coue&ccrueon amounts not pal(.j When dye atthe rate of 1% per month.

the payment under su). (c) Thedepartment of justice pif the department of justice

6 Subiect t b | d dent of consentsthe department of workforce development may bring an
em(pl)o;ggaanuu gl?r?su?egae%z)’lc?;;g‘?g géﬁilwﬁgﬁsnliaebqer? dea;n actionin circuit court to recover payments and interest owed to the

departmenbf workforce development under this section.
s.102.290r the department may eniato an agreement to settle ) L
liabilities under this chapter (3) (@) When an employee dies as a result of an injury for

. S ., Which an uninsured employer is liablader s102.03 the unin
WrigEe)nAr;l Sg:gt\a/r;ent under pga) is void without the departmest suredemployer shall pay $1,000 to the department.

(7) This section first applies to injuries occurring on the fir.sét (b) The payment under pga)is in addition to any benefity

. L hercompensation paid to an employee or survivors or the work

day of the first July beginning after the day that the secretary fl|ﬁﬁury supplemental benefit fund under $62.46t0 102.51

acertificate under £.02.80 (3)a), except that if the secretary files™ i " 680 . 64359 1991 a. 851993 a. 811995 a. 25.9130 (4) 1997 a.

a certificate under s102.80 (3) (agjhis section does not apply t03, 38 2003 a. 1442009 a. 206

claimsfiled on or after the date specified in that certificate.

2OI(-)I!)StOI‘Zy(:)61989 a. 641995 a. 17,2003 a. 1442005 a. 172253 410, 2007 a. 97 102.83 Collection of uninsured emp|oyer payments.
Crt)aés—reference: See also DWD 80.62 Wis. adm. code. (1) (a) 1. If anuninsured employer or any individual who is
Section102.18 (1) (bp) does not govern the condudhefDepartment or its agent found personally liable under su8) fails to pay to the depart

_andéiov_es rlot,impt%se L«;sm,y penglté onlthgﬁﬁréarténe?t orligszafse?i )f% b)ad faittht ctonmetntany amount owed to the department und&b2.82and no

In aaministering the uninsure: mploy . Section . P) constitutes, H H H H

the exclusive remedy for the bad faith conduct oeeaployer or an insurance carrier p_roceedlngor re\_/lew IS p_endlng, the depar_tment or any autho

Becauses. 102.18 (1) (bp) does not apply to the departmiegent, itloes not pro ~ fized representative may issue a warrant directetiécclerk of

vide anexclusive remedy for the agesibad faith. Moreovesub. (1) (a) exempts circuit court for any county of the state.
the Departmentnd its agent from paying an employee the statutory penalties and . . . .
interestimposed on an employer or an insurance carrier for their misdeeds, but noth 2. The clerk of circuit court shall enter in the judgment and
icnognicr; it;g éln)) ég)s Sezzﬁg{;tsmtge gglgigg%glggiﬁse ngggthgnS"é'rabé[gcf%gi k\),sld falien docket the name of theninsured employer or the individual

u | I . VI . H :
39,300 Ws. 2d 92759 N.W2d 712 04-2588 mentionedn the warrant and the amount of the paymentsy-

est,costs, and other fees for which the warrant is issued and the

102.82 Uninsured employer payments. (1) Except as datewhen the warrant is entered.
providedin sub.(2) (ar) an uninsured employer shall reimburse 3. A warrant entered under sul®d shall be considered in all
the department for any payment made und@0g.81 (1)}to or on respectsas a final judgment constituting a perfected lien on the
behalfof an employee of the uninsureshployer or to an empley right, title, and interest of the uninsured employer or the individual
ee'sdependentand for any expenses paid by the departmentiim all of that persors real andpersonal property located in the
administeringthe claim of the employee or dependents, lessuntywhere the warrant is entered. The lienfieative wherthe
amountsrepaid by the employee or dependents undédz81(4) departmenissues thavarrant under subd.. and shall continue
(b). The reimbursement owed under this subsection is due withintil the amount owedncluding interest, costs, and other fees to
30 days after the date on which the department notifies the urline date of payment, is paid.
suredemployer that the reimbursement is owed. Interest shall 4. After the warrant is enteredine judgment and lien docket,
accrueon amounts not paid when due at the rate of 1% per monfte department or any authorized representative fitmgn exe

(2) (a) Except as provided in patag), (am)and(ar), all unin  cution with the clerk otircuit court for filing by the clerk of cir
suredemployers shall pay to the department the greater of the faliit court with the sherffof any county where real or personal
lowing: property of the uninsured employer or the individualfésind,

1. Twice the amount determined by the department to eq¢@mmandinghe sherifto levy uponand sell sificient real and
what the uninsured employer would have paid during periodsR§frsonabroperty of the uninsureemployer or the individual to
illegal nonpayment for workés compensation insurance in thg?@y the amount stated in the warrant in the same manner as upon

preceding3-year period based on the empldyqayroll in the anexecutioragainst property issued upon the judgment of a court
preceding3 years. of record, and to return the warrantthe department and pay to

2. Seven hundred and fifty dollars. it themoney collected by virtue of the warrant within 60 days after

(ag) An uninsured employer who is liable to the departmeﬁ‘%ee'ptOf the warrant.

underpar (a) 2 shall pay to the department, in lieu of the payment () The clerk of circuit court shall accept amter the warrant
requiredunder par(a) 2, $100 per day for each day that thd" € judgment and lien docket without prepayment of any fee,
employeris uninsured if ’a" of the following apply: utthe clerk of circuit court shall submit a statement of the proper

: . i fee semiannually to the department covering the periods from Jan
1. Theemployer is uninsured for 7 consecutive days or le§sry 1 to June 30 and Julytd December 31 unless afdient bilk

2. The employer has not previously been uninsured. ing period is agreed to between the clerk and the department. The

3. No injury for which the employer is liable undefl62.03 fees shall then bgaid by the department, but the fees provided by
hasoccurred during the period in which the employer is unirs.814.61 (5)or entering the warrants shall be adétethe amount
sured. of the warrant and collected from the uninsured employer or the

(am) The department may waive any payment owed upater individual when satisfaction or release is presented for entry
(a) by an uninsured employer if the department determines that th€2) The department may issue a warrant of like terms, force,
uninsuredemployer is subject to this chapter only because thaedeffect to any employee or other agent of the department, who
uninsuredemployer has elected to become subjethis chapter mayfile a copyof the warrant with the clerk of circuit court of any
unders.102.05 (2)or 102.28 (2) countyin the state, and thereupon the clerkio€uit court shall
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enterthe warrant in the judgment and lien docket and the warrant(f) “Property” includes all tangible and intangible personal
shallbecome a lien in the same manrsard withthe same force propertyand rights to that propertincluding compensation paid
andeffect, as provided in sufl). In the execution of the warrant,or payable for personakrvices, whether denominated as wages,
the employee or other agent shall have all the powers conferredsyary,commission, bonus or otherwise, amounts paid periodi
law upon a sherif but may not collect from the uninsuredcally pursuant to a pension or retirement program, rentseeds
employeror the individual any fee ahage for the execution of of insurance and amounts paid pursuant to a contract.
the warrant in excess of the actual expenses paid in the perfor (2) powersorLEVY AND DISTRAINT. If any debtor who is liable
manceof his or her duty for any debt fails to pathat debt after the department has made
(3) If awarrant is returned not satisfied in full, thepartment demandor payment, the department may collect that debt and the
shallhave the same remedies to enforce the amount due for pEypensesf the levy by levy upon any property belonging to the
ments, interest, costs, and other fees as if the department hfdbtor. If the value ofany property that has been levied upon
recoveredudgment against theninsured employer or the indi underthis section is not siifient to satisfy the claim of th@epart
vidual and an execution had been returned wholly or partially n@fent, the department may levy upon any additional property of
satisfied. the debtor until the debt and expenses of the levy are fully paid.
(4) Whenthe payments, interestosts, and other fees speci  (3) DuTIES To SURRENDER. Any person in possession of
fied in a warrant have been paid to the department, the departmgiligatedwith respect to property or rights to property that is sub
shallissue a satisfaction of the warrant and file it with the clerk féct to levy and upon which a levy has been made shall, upon
circuit court. The clerk of circuit court shall immediately enter thgemandof the department, surrender the property or rights er dis
satisfactiorof thejudgment in the judgment and lien docket. Thehargethe obligation to the department, except that part of the
departmenshall send a copy of the satisfaction to the uninsurggopertyor rights which is, at the time of the demand, subject to
employer or the individual. any prior attachment or execution under any judicial process.
(5) Thedepartment, ift finds that the interests of the state will (4) FAILURE TO SURRENDERENFORCEMENTOF LEVY. (a) Any
not bejeopardizedand upon such conditions as it may exact, majebtorwho fails to surrender any property or rights to property
issuea release of any warrant with respect to any real or persofigitis subject to levyupon demand by the department, is subject
propertyupon which the warrant is a lien or cloud upon title. Th%fproceedings to enforce the amount of the.levy
clerk of circuit court shall enter the release upon presentation o (b) Any 3rd party who fails to surrender any property or rights
e s b ot ok 1 o o ropery St o eygpon deman f e deparmert, 1
. . [ect to proceedings to enforce the levihe 3rd party is not liable
up_orrl]trée tile of the property covered by the release is extlt% the department under this paragraph for more than 25% of the
guished. ) . debt. The department shall serve a final demand as provided
(6) At anytime after the filing of a warrant, the dePartmer\g?dersub.(B) on any 3rd party who fails to surrengeoperty
may commence and maintain a garnishee action as provided ¥ceedingsnay not be initiated by the department untildy's
ch.812or may use theemedy of attachment as provided by chyfier service of the final demand.” The department shall issue a

811 for actions to enforce a judgment. The place of trial of &yterminatiorunder s102.82to the 3rd party for the amount of
actionunder ch811 or812may be either in Dane County or the\heliability. ' pary

countywhere the debtor resides and may not be changedtieom
county in which the action is commenced, except upon coosen
the parties.

(7) If the department issues an erroneous warrantiepart
mentshall issue a notice of withdrawal of the warrant to the cle,
of circuit court for the county in which the warrant is filed. Thg
clerk shall void the warrant and any liens attached by it.

(8) Any officer or director of an uninsured employer that is &
corporation and any membewor manager of an uninsured

employerthat is a limited liability company may be found individ in or lien on that properyand who claims that that property was

ually and jointly and severally liable fahe payments, interest, wrongfully leviedupon may bring a civil action against the state
costsand other fees specified in a warrant under this sectlorH the circuit court for Dane CountyThat action may be brought
afterproper proceedings for the collection of those amcioons whetheror not that property has been surrendécetthe depart
the corporation or limited liability companys provided in this Inent. The court may grant only the relief under. flax. No other

section,the corporation or limited liability company is unable tqQ, . . L - -
paythose amounts to the department. The personal liability of %'gg‘t)%gume;;'to;g;eb\éarl]'?e'lti)rl]t(;fir?ééo restrain or enjoin a levy by

officersand director®f a corporation or of the members and ma ) i . »
agersof a limited liability companyas provided in this subsection . (P) In an action under p4g), if a levy would irreparably injure

is an independent obligation, survives dissolutieoganization, ghtsto property the court may enjoin the enforcementtiuit
bankruptcyreceivership, assignment for thenefit of creditors, !evy. If the court determines that the property has been wrongfully
judicially confirmed extension or composition, or any analogod@vied upon, itmay grant a judgment for the amount of money
situationof the corporation or limited liabilitgompanyand shall Oobtainedby levy.

t (c) When a 3rd party surrenders the property or rights to the
property on demand of the department or digpmthe obliga
tion to the department for which the levy is made, the 3rd party is
(gschargedfrom any obligation or liability to the debtavith

F spectto the property or rights tihe property arising from the
urrendeior payment to the department.

(5) ACTIONSAGAINST THISSTATE. (a) If the department has fev
d upon propertyany person, other than the debtor who is liable
to pay the debt out of which the levy arose, who claimsi@nest

be set forth in adetermination or decision issued undet(2.82 (c) For purposesf an adjudication under this subsection, the
History: 1993 a. 811995 a. 17, 224, 1997 a. 3538; 2007 a. 185 determinationof the debt upon which thaterest or lien of the
) departments based is conclusively presumed to be valid.
102.835 Levy for delinquent payments. (1) DEFINITIONS. (6) DETERMINATION OF EXPENSES. Thedepartment shall deter
In this section: _ mineits costs and expenses to be paid in all cases of levy
(2) “Debt” means a delinquent payment. (7) UsE oF PROCEEDS. (a) The department shall apply all

(ad) “Debtor” means an uninsured employer or an individuahoneyobtained under this section first against the expenses of the
found personallliable under s102.83 (8who owes the depart proceedingsand then against the liability in respect to which the

menta debt. levy was madeand any other liability owed to the department by
(d) “Levy” means all powers of distraint and seizure. the debtor
(e) “Payment” means a payment owed to the department underb) The department may refund or credit any amount left after
s.102.82and includes interest on that payment. the applications under paia), upon submission of a claim for a
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refundor credit and satisfactory proof of the claim, to the pers@ubjectto levy for any one levy or because of compliance with any
entitledto that amount. provisionof this section.Whoever willfully violates this subsec

(8) ReLEASE OF LEvY. The department maglease the levy tion may be fined not more than $10,000 or imprisoned for not
uponall or part of property levied upon facilitate the collection morethan 9 months or both.
of the liability or to grant relief from a wrongful levput that (19) HearinG. Any debtor who is subject to a levy proceeding
releasedoes not prevent any later levy madeby the department may request a hearing und€2s17to

(9) WRONGFULLEVY. If the department determines that propreview the levy proceeding. The hearing is limited to questions
erty has been wrongfully levied upon, the department may ret@nprior payment of the debt that the department is proceeding

the property at any time, or may return an amount of money eq@ginstand mistaken identity of the debtdrhe levy is not stayed
to the amount of money levied upon. pendingthe hearing in any case in which property is secured

(10) PRESERVATIONOF REMEDIES. The availability of the rem  throughthe levy

edy under this section doest abridge the right of the department (20) CosTorLEvY. Any 3rd party is entitled to a levy fee of
to pursue other remedies. $5 for each levy in any case where property is secured through the

(11) Evasion. Any person who removes, deposits or concei%%y' The 3rd party shall deduct the fee from the proceeds of the

or aids in removing, depositing or concealing any property upon’y: ]
which a levy is authorized under this section wiittent to evade , jrac: 19932 8119952 17,1997 a. 18/283 2001 a. 1092005 a. 4422007

or defeat the assessment or collection of any debt is guilty of a
Classl felony and shall be liable to the state for the costs of pro02.84 Preference of required payments.  Subject t¢he
secution. federalbankruptcy lawsin the event of an uninsured empldger
(12) Norice BerFORELEVY. If no proceedindor review per dissolution reoganization, bankrupteyeceivership, assignment
mitted by lawis pending, the department shall make a demandf@s benefit ofcreditors, judicially confirmed extension proposal
the debtor for payment of the debt which is subject to levy and gioecompositionor any analogous situation including the adminis
noticethat the department may pursue legal actiowétiection tration of estates in circuit courtéhe payments required of the
of the debt against the debtofhe department shall make theuninsuredemployer under 4.02.82shall have preference over all
demandfor payment and give the notice at least 10 days prior@tgimsof general creditors and shall be paid next aftepgtyenent
thelevy, personally or by any type of mail service which requiredf preferred claims for wages.
asignature of acceptance, at the address of the debt@ppedrs  History: 1993 a.81

on the records of the department. The demand for paymentl?g(‘{ﬂ.85 Uninsured employers; penalties. (1) (a) An

noticeshall include a statement of the amount of the debt, incl . .
ing costs and fees, and the name of the debtor who is liable for §HaPloyerwho fails to comply with s102.16 (3)or 102.28 (2)for
ssthan 1L days shall forfeit not leshan $100 nor more than

debt. The debtdss failure toaccept or receive the notice does n&fl 000
preventthe department from making the lewoticeprior to levy ' . .
is not required for a subsequent levy amy debt of the same () An employer who fails to comply with $02.16 (3)or
debtorwithin one year after the date of service of the origmat ~ 102.28(2) for more than 10 days shall forfeitt less than $10 nor
(13) SERVICEOFLEVY. (a) The department shabrve the levy morethan $100 for each dan which the employer fails to cem
uponthe debtor and 3rd parby personal service or by any typeP!y With s.102.16 (3)or 102.28 (2) _
of mail service which requires a signature of acceptance. (2) An employer who is required to provide worlecon
(b) Personal service shall beade upon an individual otherP€Nsatiorinsurance coverage under this chapter shall forfeit not
thana minor or incapacitategerson, by delivering a copy of thelessthan $100 nor more than $1,000 if the employer does any of

levy to the debtor or 3rd party personally;lbgving a copy of the thefollovymg. . ) .

levy at the debtds dwelling or usual place of abode withme (a) Gives false information about the coverage to his or her

personof suitable age and discretion residing there; by Ieavingf@pbyeesthe department or any other person who contracts with

copy of the levy at the business establishmerthefdebtor with theemployer and who requests evidence of woskeompensa

anofficer or employee of the debtor; or by delivering a copy of ton coverage in relation to that contract.

levy to an agent authorized by law to receive service of process.(b) Failsto notify a person who contracts with the employer
(c) The department representative who serves the levy sfigfitthe coverage has been canceled in relation to that contract.

certify service of process on the notice of levy form and the person(2m) Thecourt may waive a forfeiture imposed under .

servedshall acknowledge receipt of the certification by signingr (2) if the court finds that the employer is subject to this chapter

anddating it. If service is made by mail, the return receipt is ttely because the employer electedézome subject to this chap

certificateof service of the levy terunder s102.05 (2)or 102.28 (2)
(d) The failure of a debtor or 3rd party to accept or receive ser (2p) Thecourt may waive a forfeiture imposed under gaip.
vice of the levy does not invalidate the levy or (2) if the court finds that the sole reason for the uninsured

(14) ANSWERBY 3RD PARTY. Within 20 daysafter the service employersfailure to comply with s102.82 (2)is that the unin
of thelevy upon a 3rd partyhe 3rd party shall file an answer withsuredemployer was a victim of fraud, misrepresentation or gross
the department stating whether the 3rd party is in possession offggligenceby an insurance agent or insurance broker or by-a per
obligatedwith respect toproperty or rights to property of the SON whom a reasonable person would believe is an insurance
debtor,including a description of the property or the rights t§9entor insurance broker
propertyand the nature and dollamount of any such obligation.  (3) An employer who violates an order to cease operations
If the 3rd party is an insurance compahg insuranceompany unders.102.28 (4)is guilty of a Class | felony
shallfile an answer with the department within 45 days after the (4) (a) If a court imposes a finer forfeiture under sub$l)
service of the levy to(3), the court shall impose under &1.4 an uninsure@mployer

(15) DuRrATION OFLEVY. A levy is efective from the date on surchargeequal to 75% of the amount of the fine or forfeiture.
which the levy is first served on the 3rd party until the liability out (b) If a fine or forfeiture is suspended in whole or in part, the
of which the levy arose is satisfied, until the levy is released uminsuredemployer surchge shall be reduced in proportion to
until one year after the date of service, whichever occurs firstthe suspension.

(18) RESTRICTION ON EMPLOYMENT PENALTIES BY REASON OF (c) If any deposit is made for anfefise to which this section
LEvY. No employer maglischage or otherwise discriminate with applies,the person making the deposit shall also depasitfia
respectto theterms and conditions of employment against amientamount to include the uninsured employer sugdander
employeeby reason ofhe fact that his or her earnings have beehis section. If the deposit is forfeited, the amount of the uninsured
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employersurchage shall be transmitted to the secretary of admidepositand stipulation, may decide to summon the defendant or
istrationunder par(d). If the deposit is returned, the uninsuredssue an arrest warrant for the defendant upon failure to respond
employersurchage shall also be returned. to a summons, and that the defendant,raapny time before or

(d) The clerk of the court shall collect and transmit to thatthe time of the court appearance date, move the court for relief
county treasurer theuninsured employer surclyar and other from the efect of the stipulation.
amountsrequired under £9.40 (2) (m) The county treasurer (i) Notice that thedefendant mayby mail before the court
shallthen make payment to the secretary of administratipnoas appearancesnter a plea of not guilty and request another date for
videdin s.59.25 (3) (f) 2. The secretargf administration shall acourt appearance.
depositthe amount of the uninsuredhployer surchae, together  (j) Notice that if the defendant does not make a deposit and
with any interest thereon, in the uninsured employers fund as piQis'to appear in court at the time specifiecttie citation, the
videdin s.102.80 (1) _ _ _ courtmay issue a summons or an arrest warrant.

(5) (a) The payment of any judgment under this section may (3) A defendantissued a citation under this section may
be suspended or deferred for not more than 90 deffe discre  gepositthe amount of monethat the issuing department deputy
tion of the court. The court shall suspend a judgment under tBissfficer directs by mailing or delivering the deposit and a copy
sectionupon the motion of the departmenttie department is of the citation before the court appearance date to the clerk of the
satisfiedthat the employés violation of s102.16(3) or 102.28  ¢jreyit court in the county where the violation occurred, to the
(2) was beyond the employsrcontrol and that the employer nogepartmentor to the sherif's ofice or police headquarters of the
longer violates s.102.16 (3)or 102.28 (2) In cases where a qfficer who issuedhe citation. The basic amount of the deposit
deposithas been made, any forfeitures, surgesyfees, and costsgpa|| pe determinedinder a deposit schedule established by the
imposedunder ch814 shall be taken out of the deposit andttle  jgicial conference. The judicial conference shall annually
ance,if any, returned to the employer review and revise the schedule. In addition to the basic amount

(b) In addition to any monetary penalties, the court may ordgéterminedby theschedule, the deposit shall include the costs,
anemployer to perform or refraifilom performing such acts asfees,and surchaes imposed under c814
may be necessary to fully protect anéeetuatethe public inter (4) A defendant may make a stipulation of no contest by sub
est,including ceasing business operations. ~ mitting a deposit and a stipulation in the manner provided by sub.

(c) All civil remedies are available in order to enforce thejudgg) before the court appearance date. The signed stipulation is a
mentof thecourt, including the power of contempt under®8b.  pleaof no contest and submission to a forfeityres the costs,

J History: 1989 a. 641993 a. 811995 2201, 1997 2. 2892001 2. 1092003 2. fees, and surchages imposed under cB14, notto exceed the
139 amountof the deposit.

102.87 Citation procedure. (1) (a) The citatiorproce (5) Exceptas providedby sub.(6), a person receiving a
duresestablished by this section shall be used only in an actiordgpositshallprepare a receipt in triplicate showing the purpose for
recovera forfeiture under €02.85 (1)or (2). The citation form which thedeposit is made, stating that the defendant may inquire
providedby this section magerve as the initial pleading for theatthe ofice of the clerk of the circuit court regarding the disposi
actionand is adequate process to give a court jurisdiction over i of the deposit, and notifyinthe defendant that if he or she

personif the citation is filed with the circuit court. fails to appear in court at the tinspecified in the citation he or she
(b) The citation may be served on the defendant by registeﬁﬂ?” be con5|der_ed tbave tendered a plea of no contest and sub
mail with a return receipt requested. mitted to a forfeiture, plus costs, fees, and surgbarimposed

aytnderch.814, not to exceed the amount of the deposit and that the

pourt may accept the plea. The original of the receipt shall be
deliveredto the defendant in person or by mail. If the defendant
paysby check, the canceled check is the receipt.

(6) Theperson receiving a deposit and stipulation of ne con
o estshall prepare a receipt in triplicate showing the purpose for

(tf)f) The namend department of the issuing department depuffich the deposit is made, stating that the defendant may inquire
oromcer. _ atthe ofice of the clerk of the circuit court regarding the disposi

(c) Theviolation alleged, the time and place of occurrence t@n of the deposit, and notifying the defendant that if the stipula
statementhat the defendant committed the violation, the statufign of no contests accepted by the court the defendant will be
or rule violated and a designation of the violation in languag@nsideredo have submitted to a forfeiture, plus costs, fees, and
which can be readily understood by a person making a reasonafplfzhargegmposed under cl814, not to exceed the amount of the

(2) A citation under this section shall be signed by a dep
mentdeputy or by an dicer who has authority to make arrests fo
the violation, and shall contain substantially the followingpr-
mation:

(@) The name, address and date of birth of the defendant.

effort to do so. deposit. Delivery of the receipt shall be made in the same manner
(d) A date, time anglace for the court appearance, and asprovided in sub(5).
noticeto appear (7) If adefendant issued a citation under this section fails to
(e) The maximum forfeiture, plus costs, fees, and suyeBar appearin court at the time specified in the citation or by stibse
imposed under ctg14, for which the defendant is liable. guentpostponement, the following procedure applies:
(f) Provisions for deposit and stipulation in lieu of a court (a) If the defendant has not maddeposit, the court may issue
appearance. asummons or an arrest warrant.

(9) Notice that if the defendant makes a deposit and fails to(b) If the defendant has made a deposit, the citation may serve
appeaiin court at the time specified in the citation, the failure tasthe initial pleadingand the defendant shall be considered to
appeamwill be consideredender of a plea of no contest and-suthavetendered alea of no contest and submitted to a forfeiture,
missionto aforfeiture, plus costs, fees, and surgearimposed plus costs, fees, and surchas imposed under cB14, not to
underch.814, not to exceed the amount of the deposit. The notiegceedthe amount of the deposit. The court may either atkept
shallalso state that the court, instead of accepting the deposit giih of no contest and enter judgment accordinghyrejectthe
plea, may decide to summon the defendant or may issue an afes{and issue a summons. If thefendant fails to appear in
warrantfor the defendant upon failure to respdac summons. responseo the summons, the court shall issue an arrest warrant.

(h) Notice that if the defendant makes a depasit signs the If the court accepts the plea wh contest, the defendant may
stipulationthe stipulation will be treated as a plea of no contest awithin 90 days after the date $et appearance, move to withdraw
submissionto a forfeiture, plus costs, fees, asdrchages theplea of no contest, open the judgment, and enter a ples of
imposedunder ch814, not to exceethe amount of the deposit. guilty if the defendant shows to the satisfaction of the court that
Thenotice shall also state that the court, instead of accepiing failure to appear was due to mistake, inadvertence, surprise, or
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excusable neglect. If a defendant is relieved from the plea ofdeputyor oficer, with interest at the rate of 12% per year from the
contestthe court may order a written complaint or petitiolo¢o time when it should have been paid.

filed. If on reopening the defendantf@ind not guiltythe court ~ History: 1989 a. 641997 a. 271999 a. 142003 a. 1392005 a. 172

shall deletethe record of conviction and shall order the deferloz.88 Penalties; repeaters. (1) When a person is cen

dant'sdeposit returned. . . . victed of any violation of this chapter or of any department rule or
(c) If the defendant hamade a deposit and stipulation of ngyrder,and it is alleged ithe indictment, information or complaint,
contestthe citation serves as the initial pleading and the defendafi proved or admitted ofrial or ascertained by the court after
shallbe considered thave tendered a plea of no contest and sugonviction that the person was previously subjected to a fine or
mitted to a forfeiture, plus costs, fees, and surgearimposed forfeiture within a period of 5 years underi92.85 the person
underch.814, not to exceed the amounttbe deposit. The court may be fined not more than $2,000 or imprisoned for not more
may either accept the plea of no contest and enter judgmémdn90 days or both.
accordingly,or reject the plea and issue a summons or an arres{2) When any person is convicted and it is alleged in the
warrant. After signing a stipulation of no contest, the defendamidictment,information or complaint and proved or admittau
may,at any time before or at the time of the court appeadates trial or ascertained by the court after conviction that such person
movethe court for relief from the ffct of the stipulation. The hadbeenbefore subjected to a fine or forfeiture 3 times within a
court may acton the motion, with or without notice, for causeperiod of 3 years under s102.85 and that those convictions
shownby afidavit and upon just terms, and relieve the defendaremain of record and unreversed, the person may be fined not
from the stipulation and thefetts of the stipulation. morethan $10,000 or imprisoned for not more ti8amonths or

(8) If acitation or summons is issued to a defendant under th%t,h- ]
sectionand he or she is unable to appear in couthertlay speei ~ History: 1989 a. 641991 a. 85

fied, the defendant may enter a plea of not guilty by mailing a letigg2 89 Parties to a violation. (1) Whoeveris concerned in
statingthat inabilityto the judge at the address indicated on thie commission o violation of this chapter or of any department
citation. The letter must show the defendaméturn address. Therule or order under this chapter for which a forfeiture is imposed
lettermay include a request for trial during normal daytime-bus a principal and may be clgad with and convicted of the viela
nesshours. Upon receipt of the letténejudge shall reply by let  tion although he or she did not directly commit it and although the
terto the defendars’addressetting a time and place for trial. Thepersonwho directly committed it has not been convicted of the
time shall be during normal business hours ifsguested. The violation.

dateof the trial shall be at least 10 days from the date on which the(2) A person is concerned in the commission of the violation
letterwas mailed by thgidge. Nothing in this subsection forbidsif the person does any of the following:

the setting of the trial at any timeonvenient to all parties con (a) Directly commits the violation.

cerned. _ _ (b) Aids and abets the commission of the violation.

(9) A department deputy or arfioer who collects a forfeiture  (¢) |s a party to a conspiracy with another to commit the viola
andcosts, fees, and surchas imposed under cB14 under this tion or advises, hires or counsels or otherwise procures another to
sectlpnshall pay the money to the county treasurer within 20 dayemmitit.
afterits receipt. If the department deputy ditaer fails to make (3) No penalty for any violation of this chapter or rule or order

timely payment, the countyreasurer may collect the paymeniy this chapter majge reduced or diminished by reason of this sec
from the department deputy officer by an action in the treasur tjgn.

er's name ofoffice and upon the &€ial bond of the department  History: 1989 a. 64
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